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—  Ordered  to  be  printed 


Mr.  Ball,  from  the  Joint  Committee  on  Labor-Management  Relations, 

submitted  the  following 

REPORT 

[Pursuant  to  sec.  401  of  Public  Law  101,  80th  Cong.] 

The  Joint  Committee  on  Labor-Management  Relations  was  estab- 
lished under  the  terms  of  section  401  of  Public  Law  101,  enacted  June 
23, 1947.    Relevant  sections  are  as  follows : 

Sec.  401.  There  is  hereby  established  a  joint  congressional  committee  to  be 
known  as  the  Joint  Committee  on  Labor-Management  Relations  (hereafter 
referred  to  as  the  committee),  and  to  be  composed  of  seven  members  of  the 
Senate  Committee  on  Labor  and  Public  Welfare,  to  be  appointed  by  the  President 
pro  tempore  of  the  Senate,  and  seven  members  of  the  House  of  Representatives 
Committee  on  Education  and  Labor,  to  be  appointed  by  the  Speaker  of  the 
House  of  Representatives.  A  vacancy  in  membership  of  the  committee  shall  not 
affect  the  powers  of  the  remaining  members  to  execute  the  functions  of  the  com- 
mittee, and  shall  be  filled  in  the  same  manner  as  the  original  selection.  The 
committee  shall  select  a  chairman  and  a  vice  chairman  from  among  its  members. 

Sec.  402,  The  committee,  acting  as  a  whole  or  by  subcommittee,  shall  conduct 
a  thorough  study  and  investigation  of  the  entire  field  of  labor-management  rela- 
tions, including  but  not  limited  to — 

(1)  the  means  by  which  permanent  friendly  cooperation  between  em- 
ployers and  employees  and  stability  of  labor  relations  may  be  secured 
throughout  the  United  States ; 

(2)  the  means  by  which  the  individual  employee  may  achieve  a  greater 
productivity  and  higher  wages,  including  plans  for  guaranteed  annual  wages, 
incentive  profit-sharing  and  bonus  systems ;        » 

(3)  the  internal  organization  and  administration  of  labor  unions,  with 
special  attention  to  the  impact  on  individuals  of  collective  agreements 
requiring  membership  in  unions  as  a  condition  of  employment; 

(4)  the  labor  relations  policies  and  practices  of  employers  and  associations 
of  employers ; 

(5)  the  desirability  of  welfare  funds  for  the  benefit  of  employees  and  their 
relation  to  the  social-security  system; 

(6)  the  methods  and  procedures  for  best  carrying  out  the  collective- 
bargaining  processes,  with  special  attention  to  the  effects  of  industry-wide 
or  regional  bargaining  upon  the  national  economy ; 

(7)  the  administration  and  operation  of  existing  Federal  laws  relating  to 
labor  relations;  and 

(8)  such  other  problems  and  subjects  in  the  field  of  labor-management 
relations  as  the  committee  deems  appropriate. 

Sec.  403.  The  committee  shall  report  to  the  Senate  and  the  House  of  Repre- 
sentatives not  later  than  March  15, 1948,  the  results  of  its  study  and  investigation. 
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together  with  such  recommendations  as  to  necessary  legislation  and  such  other 
recommendations  as  it  may  deem  advisable,  and  shall  make  its  final  report  not 
later  than  March  1,  1949. 

The  report  of  March  15, 194S,  referred  to  in  section  403  above,  toas 
presented  to  the  Congress  on  that  date  hy  this  committee.  It  hears 
Senate  Report  No.  986,  and  is  entitled  ''Report  of  the  Joint  Committee 
on  Labor-Management  Relations — Congress  of  the  United  States,'^ 
Part  II  of  said  Report  No.  986  presents  minority  views. 

The  material  set  out  below  is  the  final  report  which  the  statute 
directs  this  committee  to  present  to  the  Congress  n^t  later  than  March 
1, 1949. 

Summary  of  Findings  and  Recommendations 

Many  factors  have  militated  against  the  creation  of  a  calm  and  tem- 
perate atmosphere  wherein  the  affected  parties  could  learn,  and  prac- 
tice, duties  and  responsibilities  created  by  the  Labor  Management  Re- 
lations Act  of  1947.  Unions  and  employers  have  not  yet  had  the 
guidance  of  NLRB  interpretation  upon  many  of  its  provisions.  In 
spite  of  these  handicaps,  the  committee  has  found  the  law  to  be  working 
well,  without  undue  nardship  upon  labor  organizations,  employers, 
or  employees. 

It  was  to  be  expected  that  various  specific  provisions  would  be  criti- 
cized by  both  organized  labor  and  management.  Restraining  either 
employers  or  labor  organizations  does  not  necessarily  grant  greater 
freedom  to  the  other  group.  Many  of  the  law's  provisions  sought  to 
promote  the  benefit  of  the  general  public  and  the  individual  worker. 
Where  we  have  found  constructive  criticism  justifiable  we  have  recom- 
mended corrective  amendments.  The  committee's  findings  and  rec- 
ommendations may  be  summarized  as  follows : 

FINDINGS 

1.  The  injunction  remedy  has  been  rarely  used  and  then  only  when 
the  public  health  or  safety  was  threatened,  the  public  welfare  vitally 
affected,  or  when  an  employer's  business  was  alx)ut  to  be  ruined  by  a 
secondary  boycott.  The  Board  has  obtained  two  injunctions  against 
labor  organizations  and  one  against  an  employer  under  the  discre- 
tionary power  given  it  by  section  10  ( j ) .  The  President  has  used  the 
national  emergency  injunction  to  prevent  or  stop  six  strikes  vitally 
affecting  health  and  safety.  Fifteen  strikes  in  support  of  secondary 
boycotts  have  been  enjoined.  In  each  instance  the  injunction  has 
issued  upon  the  application  of  the  Attorney  General  or  the  general 
counsel  of  the  NLRB  after  full  and  impartial  investigation  of  the  facts. 
The  act  makes  no  provision  for  injunctions  on  the  application  of  pri- 
vate parties.     (See  p.  28.) 

2.  The  number  and  disposition  of  the  suits  brought  by  and  against 
labor  organizations  under  the  act  demonstrate  that  neither  unions  nor 
employers  desire  to  recover  money  damages  from  the  other,  but  that 
the  availability  of  the  remedy  has  encouraged  each  to  act  with  a  deeper 
sense  of  responsibility.  In  37  cases  employers  have  been  plaintiffs 
against  unions,  and  labor  organizations  have  brought  19  actions  against 
employers.  It  has  been  general  practice  for  these  suits  to  bJ  dismissed 
by  agi-eement  of  the  parties  after  agreement  has  been  reached  in  con- 
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tract  negotiation  or  strike  settlement.    In  no  case  to  date  has  either 
obtained  a  judgment  for  damages  against  the  other.     (See  p.  31.) 

3.  Elimination  of  Communist  partisans  and  adherents  from  official 
posts  and  positions  of  responsibility  in  both  national  and  local  unions 
is  one  of  the  most  pronounced  and  significant  effects  of  the  Labor  Man- 
agement Relations  Act,  1947.  There  are  still  unions,  in  a  steadily  de- 
clining number,  however,  whose  officials  have  not  filed  non-Communist 
affidavits  in  compliance  with  the  law.  A  number  of  unions  have  fully 
met  this  provision  with  the  ouster  of  officials  who  have  failed  to  meet 
this  statutory  requirement.  It  has  been  demonstrated  that  the  Amer- 
ican workingman  will  take  steps  to  rid  his  union  of  communistic  lead- 
ership when  the  character  of  that  leadership  has  been  identified  to 
his  satisfaction.     (See  p.  45.) 

4.  Unfair-labor-practice  complaints  against  employers  filed  with 
NLRB  under  the  Labor  Management  Act  are  still  far  in  excess  of 
similar  complaints  filed  against  unions.  In  the  first  15  months  of  the 
law's  operation  4,136  charges  of  this  nature  were  filed  against  em- 
ployers, 1,188  charges  against  unions ;  660  of  the  charges  against  unions 
were  filed  by  employers,  the  remainder  being  filed  by  individuals  and 
other  unions.      (See  p.  30.) 

5.  Wages,  either  in  average  hourly  earnings  or  in  over-all  take-home 
pay,  have  not  suffered  through  operation  of  any  of  the  law's  pro- 
visions. The  Bureau  of  Labor  Statistics  reveals  that  average  hourly 
earnings  of  all  industrial  workers  increased  in  monthly  progression 
from  $1,236  in  August,  1947  to  $1,363  in  September,  1948.  Increase  in 
union  membership  since  passage  of  the  act  has  also  been  constant  with 
unions  other  than  those  of  the  left-wing  group  whose  officers  have 
not  made  the  non-Communist  affidavit.     (See  p.  29.) 

6.  The  withdrawal  of  the  Government's  encouragement  of  organi- 
zation of  supervisory  personnel  has  served  to  promote  the  establish- 
ment by  employers  of  plans  creating  many  new  benefits  for  super- 
visory employees.  The  prediction  that  this  class  of  employees  would 
strike  for  recognition  and  bargaining  rights  for  their  unions  has 
utterly  failed  to  materialize.     (See  pp.  55-57.) 

7.  The  new  status  of  the  Mediation  and  Conciliation  Service  as  an 
independent  agency  has  enabled  its  conciliators  to  gain  and  maintain 
the  confidence  of  both  parties  to  a  dispute  and  greatly  enhanced  their 
effectiveness  in  the  prevention  and  settlement  of  strikes.  Further,  this 
has  been  accomplished  with  a  personnel  and  an  over-all  budget  smaller 
than  this  agency  had  when  a  part  of  the  Department  of  Labor.  (See 
p.  16.) 

8.  The  separation  of  the  prosecution  and  judicial  functions  of  the 
NLRB  has  promoted  more  public  confidence  in  that  agency  and  en- 
abled it  to  carry  out  its  duties  with  greater  cooperation  from  the 
litigants  who  appear  before  it.     (See  p.  9.) 

9.  Strikes,  in  number,  in  man-days  of  idleness,  and  in  total  number 
of  workers  affected,  have  declined  since  the  law  became  operative. 
The  committee  has  substantial  reason  to  believe  the  60-day-notice  re- 
quirement, the  prohibition  of  jurisdictional  strikes  and  strikes  in  sup- 
port of  secondary  boycotts,  the  provision  making  unions  suable  for 
breach  of  contract,  the  more  equitable  balancing  of  rights  of  employers 
and  employees,  and  other  adjustment  procedures  set  up  in  this  law, 
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are  effectively  discouraging  strikes  and  controversial  work  stoppages. 
(See  p.  28.) 

10.  The  filing  of  financial  statements  of  labor  unions  covering  re- 
ceipts and  expenditures,  reserves,  and  other  data  has  been  productive 
of  improved  and  standardized  practice  in  accounting  for  such  funds 
and  put  added  emphasis  on  the  responsibility  of  union  officers  for  their 
safekeeping.     (See  p.  34.) 

11.  The  compilation  and  assembly  of  labor-management  contracts 
in  a  central  agency  in  the  Department  of  Labor  has  already  demon- 
strated its  value  and  merit.  As  it  has  been  developed  and  expanded, 
this  collection  of  contracts  affords  a  beneficial  and  well-worth-while 
service  for  labor  organizations,  employers,  and  the  public.  (See 
p.  33.) 

12.  The  experience  with  the  act's  amendments  to  the  Federal  Cor- 
rupt Practices  Act  prohibiting  political  expenditures  as  well  as  contri- 
butions by  corporations  and  labor  organizations  has  been  too  limited  to 
now  evaluate  their  merit.  While  the  restrictions  were  never  intended 
to  limit  the  freedom  of  the  press,  litigation  over  its  application  to 
union  newspapers  served  to  create  uncertainty  as  to  the  meaning  of  the 
section.  The  Corrupt  Practices  Act  has  been  almost  without  court  in- 
terpretation since  its  passage  in  1907.  Because  of  the  danger  of  undue 
influence  and  control  over  successfully  supported  candidates  and  be- 
cause such  diversion  of  corporate  and  union  funds  may  well  be  op- 
posed by  the  stockholders  and  members  to  whom  they  really  belong, 
the  subject  should  continue  to  have  the  close  attention  of  Congress. 
(See  pp.  63-65.) 

13.  Jurisdictional  disputes  which  have  plagued  the  building  and 
construction  industry  for  years  are  being  settled  without  strikes  and 
consequent  losses  to  the  workers  involved  and  the  general  public.  The 
act's  restrictions  were  the  impetus  for  the  assumption  of  the  respon- 
sibility for  the  adjustment  of  the  disputes  by  the  parent  unions  in- 
volved, and  are  necessary  to  insure  the  continuation  of  such  assump- 
tion of  responsibility.  Such  cases  are  now  being  determined,  without 
recourse  to  the  NLRB,  by  the  Joint  Board  for  the  Settlement  of  Juris- 
dictional Disputes  created  by  the  building-trades  unions  and  various 
contractor  associations  for  tneir  final  and  binding  settlement.  (See 
pp.  57-58.) 

14.  Rights  of  individual  workers  in  job  security,  in  seniority,  in 
the  disposal  of  grievances,  and  in  relationships  with  employers  have 
been  materially  strengthened  and  clarified  under  terms  of  the  act 
which  prescribe  boundaries  of  the  rights  of  both  employers  and  unions. 

15.  The  number  of  secondary  boycotts  is  steadily  decreasing.  The 
few  cases  in  which  the  new  law  has  been  used  as  a  means  of  ter- 
minating them  have  conclusively  demonstrated  its  effectiveness.  In 
most  instances  the  mere  filing  of  a  charge  serves  to  stop  the  practice 
without  any  action  by  the  Board  becoming  necessary. 

16.  There  have  been  a  number  of  strikes  in  which  the  major  issue 
was  the  union's  demand  for  continuation  of  a  closed-shop  condition 
of  employment.  In  some  instances  the  employers  have  yielded  to  such 
demands  and  entered  into  contracts  of  doubtful  legality.  Other  labor 
organizations  who  have  had  closed  shops  for  many  yeai-s  have  availed 
themselves  of  the  orderly  procedures  of  the  act  to  obtain  union-shop 
contracts.    The  act's  prohibition  has  prevented  the  extension  of  the 
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closed  shop  into  industries  where  it  had  not  become  common  practice. 
The  committee  believes  that  the  only  alternative  to  Proh^^m^^^^^ 
closed  shop  is  the  definitely  less  desirable  ^«"^P?^^f^^7™'^4^^^^^^ 
lation  of  tlie  internal  affairs  of  labor  organiza  ions.     If  there  is  to  be 

a  closed  shop,  then  we  can  hardly  permit  a  ^l^ff.^.^Xmocr^ 
of  workers  to  be  admitted  to  the  union,  their  right  to  democratic  eiec 
tion  fofoffic^rsT  and  the  procedure  under  which  they  may  be  expe  led 
from  the  u^ion,  thus  los^ing  their  jobs,  would  have  to  be  subject  to 

^1?^^S  p^roV^^^^^^^^^  with  union  welfare  funds 

are  inadequate  in  many  respects,  and  the  whole  subject  requires  further 
stud^wlth  probably  a  much  more  fundamental  regulation.  Section 
302  warwritten  largely  to  prevent  the  payment  into  welfare  funds  of 
monrys  earned  by  employed,  calling  for  compulsory  dedjicti^^^^^^^^^ 
proceeds  often  completely  at  the  disposition  of  the  officers  of  labor 
Ss.  To  a  certain  extent,  the  law  has  resulted  in  a  much  more  im- 
partial supervision  and  audit  of  these  funds  and  has  Protected  the 
Lual  rights  of  the  employees  entitled  to  participate.  But  we  have 
Sed  out  (see  pp.  97-99)  developments  which  may  permit  cir- 
Eention  of  all  the  act's  restrictions  by  provisions  for  employees' 
contributions  to  an  intermediary.  f^™Uo,.a  fnnrlc. 

But  there  are  more  fundamental  questions  relating  to  welfare  funds^ 
We  have  a  general  Federal  Social  Security  System,  and  various  State 
unemployment  compensation  laws  and  other  welfare  provisions.  How 
far  should  an  employer,  or  an  industry  perhaps  by  majority  vote  of 
some  employers  over  the  opposition  of  others,  be  allowed  te  set  up  a 
s^pleSal  fund?  What"^ forms  of  security  benefits  should  such 
rSpTemental  fund  be  permitted  te  cover?  The  growth  of  such 
funds  raises  important  questions  regarding  their  effect  on  the  avoid- 
ance  of  Federal  taxation.  Already  the  Treasury  regulates  in  detail 
Zcharfcter  of  pension  funds  for  'employees.  Welfare  funds  are  not 
a  matter  of  annu^  contract.  They  cannot  be  set  up  for  one  year  and 
changed  at  will.  The  payments  are  very  much  m  the  nature  of  a  per- 
m«npnt  tax  increasincr  the  cost  of  production  m  any  industry  affected. 
CoT^^hkT^^^^^^  th^  details  of  the  f  unds  -t  up  for  th^ 

railroad  industry,  and  has  levied  a  tax  to  support  it.  Probably  such 
detailed  regulation  is  not  desirable  for  most  industries,  but  particu- 
larlv  in  the  case  of  an  industry  fund  where  one  employer  is  often  re- 
quired to  contribute  to  the  weffare  of  employees  of  other  less  progres- 
Employers,  it  seems  that  there  might  be  a  definition  of  the  charac- 
ter of  the  benefits  to  be  granted  of  a  permanent  nature  suplementmg 
the  social-security  acts,  and  perhaps  some  limit  on  the  total  cost  to 
the  industry.  The  relationship  of  such  funds  to  the  new  social- 
security  amendments  should  be  carefully  studied. 

The  committee  has  given  consideration  to  the  question  whether  wel- 
fare funds  should  be  subject  to  mandatory  collective  bargaining.  The 
committee  is  not  in  complete  agreement  on  this  question.  A  tew  mem- 
bers believe  that  the  subject  presents  so  many  and  yaried  Practical 
difficulties  for  collective  bargaining  on  an  annual  basis  that  the  J^  ed- 
eral  Government  should  not  force  employers  to  bargain  upon  it,  but 
should  leave  them  free  to  do  so  if  they  so  desire.  Other  members 
of  the  committee  believe  that  to  the  extent  contracts  for  welfare  funds 
are  within  proper  legal  limits,  and  can  be  legally  entered  into  by  the 
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parties  they  are  just  as  much  a  condition  of  emplovment  as  wairp.,  nr 
men^fof  the  prLnl^^^       ^"P^*'"^  ^''"'^  ^'^^  P^^^  on  the  require- 

THE  committee's  RECOMMENDATIONS 

h.L  ^"^f -2.  percent  of  the  elections  so  far  held,  the  union  shon  has 
been  authorized  and  84  percent  of  the  eligible  voters  voted  In  ?avor 
fK  J  '  .""/•'*"  ^^T    ^^*  '^LRB  has  found  it  impossiWe  to  conduct 
these  elections  where  employment  is  transitory.    'Phe  committee  rec 
ommends  an  amendment  eliminating  the  requirement  Z™chel^- 

hop  c:nlTt''''TZP''"h^i'/,?  ^'^^  "i^*"'  ^-t-  -"°  aX"""nfon- 
snop  cont  act.     Ihe  right  of  the  employees  to  an  election  to  nrpvpnf 

te  rS  d"in  ^rr"-^>TK^-ditio/of LploymenlltV  how^^^^^^^ 
other  restricni<f  ^    '         ^  <=»mn>»ttee  further  recommends  that  al 
TmZ. '^^^*"'="""^  on  compulsory  union  membership  provided  bv  the 
act  be  continued.     (See  pp.  49,  52-54.)  ^      meu  oy  ine 

t„  ■  T  •*"°"'^°"""""i.*'^  affidavit  requirement  should  be  perfected 
to  niake  ,t  even  more  effective  as  an  aid  to  unions  and  heir  meS 
in  their  desire  to  drive  Communists  from  positions  of  powerTn Tabor 
organizations.    To  this  end  the  term  "offecer"  should  bT  defined  to 

IhSv  •" wte'fh*  ""  P°li^r'l™'"^-  ^°^""i"^'  and  negotladng  au° 
thority  While  the  committee  has  not  discovered  any  evidence  that  a 
substantial  number  of  Communists  may  be  found  amoig  corporate 

?f.U^'"'P/T'"''  • '  T"''^'"^"*  representatives  who  are  responsib  e 
for  labor  relations,  m  the  interest  of  creating  and  preserving  a  bTlance 
n  the  law  as  between  labor  and  management,  it  is  recommlnded  that 
they  also  be  required  to  file  non-Communist  affidavits  as  a  Sitioi 
precedent  to  use  of  the  act.     (See  p  44  )  i^naiuon 

3.  The  jurisdiction  of  the  NLRB  should  be  limited  to  exclude  local 

fnXIwrK^P''"*'"'?'  ".^'y  '*'"?^«'y  ^^'^^  int««^tate  comml^e 
In  order  that  labor  organizations  and  small-business  men  mav  know 
whether  they  are  subject  to  the  act  some  boundaries  for  the  BoS 
jurisdiction  must  be  fixed.     (See  pp.  11-15  )  ™  ® 

t5on  8  ?H^'T».^'i''*  difference  of  opinion  as  to  the  construction  of  sec- 

5.  In  the  light  of  the  experience  with  the  provisions  respecting  na- 
tional emergencies,  two  changes  appear  to  fee  desirable  To  Stt 
the  Mediation  and  Conciliation  Service  to  contimTe  its  efforS^^^^^^^ 
the  dispute  right  up  until  the  strike  dead  line,  the  emer^encv  Crd 
should  not  come  into  existence  until  the  granting  ouKi-uncdon 
The  referendum  on  the  employers'  last  offer  has  crfated  grerpract  cai 
pi!^2lS^  *'''^^^'  "'"^^^  ^"^  ^^^"^^  ^  eliminated      (S^ 

6   Mass  and  coercive  picketing  is  now  on  unfair  labor  practice  but 

n'ff  T'^^^^u'^'^^^'T^y'  ordered  a  year  later,  has  Jrofen  to  be 

ineffectual.    The  right  of  the  NLRB  to  require  the  union  in  such 

cases  to  reimburse  tHe  workers  who  have  beVn  denied  a^ess  to  th^r 

jobs  by  such  picketing  should  be  made  clear.     (See  pp  82^3  ) 
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7.  A  substantial  proportion  of  the  strikes  during  1948,  have  had  as 
a  major  purpose  the  compulsion  of  the  employer  to  grant  conditions 
of  employment  which  would  subject  him  to  unfair  labor  practice 
charg^  or  criminal  liabilities.  It  is  recommended  that  such  strikes 
be  made  subject  to  the  same  restrictions  as  secondary  boycotts  or  in 
the  alternative  that  labor  organizations  and  employees  participating 
in  strikes  for  such  illegal  purposes  be  denied  all  of  the  protections 
of  the  act.     (See  pp.  83-87.) 

8  In  a  number  of  instances,  because  the  committee  believed  the 
words  of  the  act  had  not  been  interpreted  to  carry  out  the  intent  of 
Congress,  minor  amendments  have  been  suggested.  The  ruling  of  t^e 
Department  of  Justice  with  respect  to  the  restrictions  on  check-off 
(se^  p.  78),  the  decision  of  the  NLRB  that  the  "free  speech  guar- 
anty does  not  apply  in  preelection  campaigns  (see  p.  54),  and  inter- 
pretations of  the  restrictions  on  union  welfare  funds  (see  p.  97) 
are  in  this  category.  We  have  also  recommended  an  amendment 
to  cure  a  deficiency  in  the  act  with  respect  to  the  jurisdiction  of  lerri- 
torial  courts  (see  p.  61)  and  an  amendment  making  more  certain  the 
respective  functions  of  the  Board  and  the  general  counsel  (see  pp. 
7-9.) 

Reorganization  of  the  Board 

separation  of  functions 

In  creating  the  office  of  general  counsel  of  the  Board,  Congress  was 
attempting  both  to  remedy  the  often-repeated  complaint  that  the 
Board  acted  as  grand  jury,  prosecutor,  judge,  and  jury,  and  to  free 
the  Board  of  its  administrative  duties  in  order  that  it  might  have  more 
time  to  give  to  its  function  of  deciding  cases  (conference  report,  pp. 
37,  38) .  Before  providing  for  such  separation,  committees  in  both 
Houses  of  Congress  gave  consideration  to  a  more  complete  separation. 
Bills  which  would  have  vested  the  prosecuting  function  of  the  agency 
in  the  Department  of  Justice  or  Labor,  or  in  a  newly  created  separate 
agency,  were  considered.  Factors  such  as  the  saving  in  housekeeping 
expenses  persuaded  the  drafters  of  the  law  to  attempt  the  semisepara- 

tion  that  the  law  provides.  ,         i        ^  v  ..i. 

After  16  months'  experience,  it  is  possible  to  assess  the  value  of  both 

the  principle  of  separation  and  the  workability  of  the  plan  the  act 

provides. 

Section  3  (d)  of  the  act  provides: 

There  shall  be  a  General  Counsel  of  the  Board  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  for  a  term  of  four 
years  The  General  Counsel  of  the  Board  shall  exercise  general  supervision 
over  all  attorneys  employed  by  the  Board  (other  than  trial  examiners  and  legal 
assistants  to  Board  members)  and  over  the  officers  and  employees  in  the  regional 
offi  es  He  shall  have  final  authority,  on  behalf  of  the  Board,  in  respect  of  the 
inv('st'gati(m  of  charges  ard  issuance  of  complaints  under  section  10,  and  in 
respect  of  the  prosecution  of  such  complaints  before  the  Board,  and  shall  have 
such  other  duties  as  the  Board  may  prescribe  or  as  may  be  provided  by  law. 

The  statute  left  much  to  the  Board  and  general  counsel  in  the  work- 
ing out  of  the  details  of  separation.  Before  the  effective  date  of  the 
law  they  had  arrived  at  an  agreement  by  which  the  Board  delegated 
various  functions  to  the  general  counsel,  which  by  the  strict  letter  of 
the  law  it  might  have  retained  to  itself.     A  copy  of  the  memorandum 
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describing  the  statutory  and  delegated  functions  of  the  general  counsel 
is  printed  in  the  appendix  of  this  report. 

In  general,  the  delegation  carried  out  what  we  believe  to  have  been 
the  congressional  intent  of  confining  the  Board  to  the  functions  of  a 
court,  with  duties  of  administration  and  supervision  over  regional 
offices  handled  by  the  general  counsel.  The  statute  is  silent  on  the 
enforcement  of  Board  orders  in  the  courts.  The  agreement  leaves 
to  the  Board  the  decision  of  whether  to  seek  enforcement,  but  once 
decided  upon,  the  general  counsel  appears  and  represents  the  Board. 
While  the  statute  gives  the  general  counsel  final  authority  with  respect 
to  investigation  of  charges  and  issuance  of  complaints,  it  contains  no 
directions  with  respect  to  representation  matters.  The  agreement 
gives  the  general  counsel  authority  to  receive  and  process  all  petitions 
m  representation  cases  while  reserving  to  the  Board  power  of  review 
over  the  general  counsel's  dismissal  of  such  matters.  Both  of  the 
delegations  just  described  have  eliminated  the  need  for  separate  staffs 
to  carry  out  these  duties. 

Section  10  (1)  in  providing  for  injunctions*  in  secondary  boycott 
cases  unquestionably  gives  final  authority  to  the  general  counsel's  of- 
fice, while  section  10  ( j)  permitting  the  Board  to  s^ek  injunctions  aft«r 
complaint  as  a  discretionary  matter  would  seem  to  lodge  the  authority 
m  the  Board.  The  agreement  gives  to  the  general  counsel  final  author- 
ity in  initiating  and  prosecuting  injunction  proceedings  under  both 
sections.  Since  at  the  initial  stage  only  the  general  counsel  has  knowl- 
edge of  the  facts,  and  for  the  Board  to  exercise  the  discretion  it  would 
have  to  familiarize  itself  with  the  facts  of  a  case  upon  which  it  would 
later  pass  judgment,  the  delegation  was  an  obvious  one  to  make. 

The  agreement  gave  the  general  counsel  full  power  of  selection,  re- 
tention, transfer,  promotion,  demotion,  discipline,  and  discharge  of 
all  personnel  over  which  the  act  gives  him  supervision.  Obviously 
these  details  of  separation,  so  necessary  for  effective  administration, 
could  not  have  been  agreed  upon  without  a  spirit  of  cooperation  on 
the  part  of  the  general  counsel  and  the  individual  Board  members. 

During  his  testimony  before  the  committee,  the  general  counsel  sug- 
gested that  the  committee  give  consideration  to  an  amendment  which 
would  give  permanence  to  the  delegation  of  authority  made  by  the 
agreement  (hearings,  p.  1167).  Followijig  his  testimony  the  Board's 
chairman  wrote  to  the  committee  expressing  a  desire  to  be  heard  in 
the  event  the  general  counsel  presented  amendments  to  accomplish 
the  result  he  appeared  to  favor.  We  have  heard  nothing  further  from 
either  in  the  matter  but  have  discussed  the  subject  informally  with 
individual  Board  members  and  the  general  counsel.  The  Board 
members  have  indicated  their  opposition  to  a  statutory  delegation  of 
all  the  authorities  granted  in  the  agreement.  There  has  been  some 
desire  for  reconsideration  of  the  delegation  of  the  discretionary  in- 
junction seeking  power. 

The  committee  believes  there  should  be  further  statutory  delineation 
of  the  respective  powers  of  the  Board  and  the  general  counsel.  Wliile 
the  present  occupants  of  the  positions  have  operated  with  excellent 
cooperation,  membership  may  change,  and  could  create  an  entirely 
different  atmosphere.  The  Board  and  the  general  counsel  are  the 
best  judges  of  what  is  necessary  to  perpetuate  a  proper  delegation. 
The  agreement  expressed  their  original   views   upon   the   subject 


Wlien  they  have  had  sufficient  experience  to  reevaluate  the  dele- 
cation  of  powers,  we  suggest  that  they  express  their  views  in  order 
tiiat  an  amendment  may  be  provided.  .         ^    ,  ..- 

The  committee  has  found  that  the  separation  of  the  prosecution 
and  judicial  functions  of  the  Board  has  accomplished  niany  ae- 
sirable  results.  Under  the  Wagner  Act  the  Board  had  delegated 
general  supervision  over  field  offices  and  their  nonlegal  personnel 
to  its  director  of  the  field  division.  Field  attorneys  were  directed  by 
a  regional  attorney  who  reported  to  the  general  counsel,  who  also 
had  general  supervision  over  attorneys  in  the  Washington  oflice. 
This  divided  line  of  authority  was  frequently  a  source  of  friction, 
both  in  the  field  offices,  and  in  the  higher  levels  of  Washington  super- 
vision. The  placing  of  all  such  personnel  under  one  directing  head, 
the  general  counsel,  has  eliminated  the  possibility  of  the  divided 
loyalties  that  the  old  system  produced.  .      ^^    -      . 

The  good  results  of  the  separation  are  the  most  noticeable  m  the 
field  offices.  Almost  without  exception,  the  field  office  personnel  have 
expressed  unqualified  satisfaction  with  the  status  given  them  by  the 
act.  Their  contact  with  the  union  representatives,  employers,  and 
the  general  public,  is  a  daily  one.  Most  of  them  served  the  agency 
under  the  Wagner  Act,  when  all  of  their  activities  were  in  the  behalf 
of  labor  organizations.  They  investigated  and  processed  cases  know- 
ing that  if  they  incurred  the  disfavor  of  the  unions  in  their  region 
they  might  expect  a  transfer.  In  the  eyes  of  most  employers,  some 
union  representatives  and  a  large  part  of  the  general  public,  NLEB 
employees  operated  as  an  adjunct  of  the  labor-union  movement;  ser- 
vants of  an  agency  which  was  grand  jury,  prosecutor,  and  judge  of 
an  employer's  relations  with  his  employees. 

Under  the  Taft-Hartley  Act  they  serve  on  the  staff  of  the  general 
counsel  investigating  and  prosecuting  a  case  against  an  employer  on 
behalf  of  a  union  one  day,  while  the  next  day  may  find  them  just  as 
actively  processing  a  case  against  that  same  union  on  behalf  of  an 
employer  or  an  employee.  They  have  found  that  they  can  do  so 
without  incurring  the  enmity  of  either  group.  They  are  now  public 
servants. 

THE  FIVE-MEMBER  BOARD 

• 

Section  3  (a)  of  the  act  increased  the  membership  of  the  Board 
from  three  to  five  members,  and  authorized  it  to  delegate  its  powers 
to  any  three  of  such  members.  Acting  under  this  authority,  the 
Board  in  January  1948,  established  five  panels  for  consideration  of 
cases.  Each  of  the  Board  members  acts  as  chairman  of  one  panel, 
and  serves  on  two  additional  panels.  Decisions  in  complaint  cases 
arising  under  the  Taft-Hartley  law,  and  in  representation  matters  in- 
volving novel  or  complicated  issues,  are  still  made  by  the  full  Board. 
A  large  majority  of  the  cases,  however,  are  being  determined  by  the 
three-member  panels. 

The  Board  has  never  been  without  its  backlog  of  cases,  and  delay 
in  case  handling  and  decision  has  always  been  one  of  its  greatest 
problems.  Its  members  who  have  served  on  both  the  three-  and  five- 
man  board  give  their  indorsement  to  the  larger  board  and  the  panel 
system  (hearings,  p.  1123).  They  state  that  it  has  enabled  them  to 
dispose  of  cases  with  greater  dispatch. 
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dJ:\l\nr^jl    Tx       rj^"''^  the  backlog  of  cases  and  provide  earlier 

ifw  oi'  f  Alf^"^^.  consideration  of  tlie  matters  before  them. 
It  has  adopted  the  device  of  usinnr  printed  form  decisions  to  dispose 
iLT7,  f^P^^f  station  cases  which  present  no  si^iificant  issues  of 
sibflitv  of /!f/R ""  decided  to  circulate  draft  opinions  on  the  respon- 
sibility of  the  Board  member  assigned  in  simple  unfair  labor  practice 
cases  ratlier  than  the  longer  method  of  full  memoraiKlZ  a  rcon- 
sideration  at  a  Board  meeting  (hearings,  p.  1123  ) 
.oot  !^  ^?™^ee  has  not  been  able  to  determine  to  its  satisfaction  the 
reason  for  the  continuing  arge  backlog  of  cases.  If  union-shop 
authorization  elections  are  eliminated  from  consideration,  the  intake 
fc^er  Zt'  Th  Taft-Hartley  law  is  almost  the  same  as  underihe 
WagTier  Act.     The  Chairman  of  the  Board  estimated  a  volume  of 

dnrwX'l  '1  ^^^^  't'''^  IS  exactly  the  same  number  of  cases  filed 
during  the  ast  year  of  operation  under  the  Wagner  Act  (hearings,  p. 
iHL.  ^  "V«"-^^^7  authorization  cases  play  I'ittle  part  in  the  work  of 
the  Board,  for  only  about  one-third  of  1  percent  of  such  cases  have 
l^Zta"""'^  consideration  (hearings,  p.^50) .  About  85  i?cent  of 
the  15  000  cases  are  disposed  of  without  reaching  the  Board  bv  wav 

moT  mnp\'^  ^'TT^^'  "'^^^  ^^^^  adjustment  (heariSsrp^ 
1130)  mile  there  has  been  some  decrease  in  the  number  of  voluntary 
adjustments,  the  withdrawals  and  dismissals  have  continued  at  S 
the  same  rate  as  under  the  Wagner  Act  (hearings,  p.  1130) . 

VVhile  there  are  encouraging  signs  in  the  Board  statistics  showing  a 
gradual  reduction  of  backlog,  it  is  also  apparent  that  there  is  too 
great  a  lapse  of  time  between  the  filing  of  a  charge  and  the  Board's 

itlu^:  ^  ?o^/«lt'r''*^^  ^^^"  ^^^^^^  ^^^4  ^"^  decision  was 
662  aays.  In  1948  that  average  time  had  increased  to  631  days  (hear- 
mgs,  p.  1122).  As  of  November  1,  1948,  there  were  still  over  500 
Wagner  Act  unfair  labor  practice  cases  remaining  in  various  stages 
on  the  agencj^  s  docket.  Ten  of  these  cases  were  passed  upon  bv  trial 
examiners  prior  to  passage  of  the  act  on  June  22, 1947 

One  of  the  first  charges  filed  under  the  Taft-Hartley  Act  was  by  the 
Ba  timore  Graphic  Arts  League  against  the  International  Typograph- 
W  1  ?Q4«  ,  The  charge  was  filed  September  23,  1947,  and  on  Decem- 
ber 1,  1948,  the  Board's  decision  was  still  awaited.  The  Board  as  of 
December  1,  194^  had  decided  nine  unfair  labor  practice  ca^'s  filed 
under  he  Taft-Hartley  Act.  This  figure  does  not  include  the  sul^ 
stantial  number  of  cases  wherein  the  Board  merely  entered  its  orders 
pursuant  to  the  stipulations  for  settlement  entered  into  by  the  parties 
either  before  or  after  such  cases  had  been  heard  by  trial  examiners. 

During  the  contmittee's  hearings,  a  number  of  suggestions  were 
made  which  appealed  to  the  committee  as  means  for  reduction  of  the 
Board  s  backlog  and  accelerated  case  handling.  Issues  as  to  the  lemil 
interpretation  of  a  certain  provision  of  the  statute  often  arise^at 
about  the  same  time  m  various  regions  of  the  country.  The  general 
counsel  is  well  able  to  j udge  whether  a  case  filed  in  one  region  wfll  have 
counterparts  m  many  other  regions.  Decision  of  the  fi^t  case  at  an 
early  stage  will  permit  everyone  to  know  the  law  upon  the  subject 

th.  I^''^'^#    ""^^^  ^k  ?^''^':^^  ^.^"""^^  "^'^^'^  ^^^i^V  such  a  case  to 
the  Board  for  expedited  action  is  possible  without  statutory  amend- 
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ment  and  might  serve  to  reduce  the  possibility  of  further  similar 
violations  occurring. 

In  its  delegation  of  authority  to  the  general  counsel,  the  Board  has 
divested  itself  of  most  of  its  nonjudicial  functions.  There  may  be 
other  administrative  duties  which  could  be  properly  delegated.  The 
granting  of  oral  argument  in  a  greater  number  of  cases  with  the  possi- 
bility of  a  decision  immediately  after  the  argument  should  be  con- 
sidered. Since  the  general  counsel  now  participates  in  such  oral  argu- 
ments they  should  accurately  present  the  issues  and  the  facts  to  the 
Board.  The  Board  has  continued  to  accept  and  consider  exceptions  to 
trial  examiners'  reports  which  except  generally  to  every  finding  and 
recommendation  of  trial  examiners  without  supporting  reference  to 
specific  evidence  in  the  record.  Its  rules  with  respect  to  exceptions 
might  be  tightened  up  to  eliminate  consideration  of  much  irrelevant 
evidence. 

Delay  in  case  handling  tends  to  encourage  use  of  self-help  by  the 
litigants,  w^hich  may  take  the  form  of  strikes  or  lock-outs.  Delay  was 
a  problem  under  the  Wagner  Act  and  has  become  a  greater  problem 
under  the  Taft-Hartley  Act  without  any  apparent  justification  by 
volume  of  cases  being  considered. 

Jurisdiction  of  the  National  Labor  Relations  Board 

The  Wagner  Act  gave  jurisdiction  to  the  National  Labor  Relations 
Board  to  prevent  any  person  from  engaging  in  an  unfair  labor  prac- 
tice affecting  commerce  (sec.  lOA).  The  term  "affecting  commerce" 
was  defined  to  mean  in  commerce,  or  burdening  or  obstructing  com- 
merce or  the  free  flow  of  commerce,  or  having  led,  or  tending  to  lead, 
to  a  labor  dispute  burdening  or  obstructing  commerce,  or  the  free 
flow  of  commerce  (sec.  2  (7) ).  The  Taft-Hartley  Act  retained  these 
two  provisions  without  change. 

The  committee  has  received  a  considerable  volume  of  mail  from 
small-business  interests  protesting  the  assumption  of  jurisdiction 
over  their  businesses  by  the  Board.  During  the  committee's  hearings, 
witnesses  from  both  labor  organizations  and  employers  added  their 
voices  to  the  protest  (hearings,  pp.  984,  1064).  The  Committee  on 
Expenditures  in  the  Executive  Departments  of  the  House  of  Repre- 
sentatives conducted  hearings  "to  ascertain  scope  of  interpretation  by 
general  counsel  of  National  Labor  Relations  Board  of  the  term 
'affecting  commerce,'  as  used  in  the  Labor  Management  Relations  Act, 
1947"  (hearings,  pp.  11-49). 

That  there  has  not  been  agreement  between  the  Board  and  the  gen- 
eral counsel  as  to  the  extent  of  the  Board's  jurisdiction  was  evident 
from  their  testimony  at  the  committee's  hearings  (hearings,  pp.  1121, 
1165-1156,  1157-1165). 

The  committee  has  studied  decisions  of  the  Board  in  which  there 
was  issue  over  the  jurisdiction  to  discover  to  what  extent  jurisdiction 
had  been  taken  over  those  businesses  which  have  been  generally  con- 
sidered as  local  in  nature.  Individual  decisions  in  relation  to  various 
classes  of  small  business  are  set  out  below. 

Retail  grocery  chains. — The  Board  declined  to  take  jurisdiction  in 
Hom-Ond  Food  Stores  ( 16-R-2427) .  The  employer  operated  a  chain 
of  retail  grocery  stores,  all  located  in  one  State.    All  of  his  purchases 
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were  made  from  wholesalers  within  the  same  State,  and  all  sales  were 
made  within  this  State. 

In  a  4-to-l  decision,  the  Board  took  jurisdiction  in  Providence  Pub- 
lic Market  ( l-RC-443) .  The  employer  operated  eight  retail  grocery 
stores  in  six  cities  within  one  State.  His  annual  purchases  exceeded 
$2,000,000  in  value,  and  75  percent  of  it  came  from  outside  the  State. 
His  sales  were  all  within  the  State. 

Baking  companies.— 3\xY\^d\ci\on  was  declined  in  Sta-Kleen  Bakery 
(5-R-27)  by  a  3-to-2  decision.  The  employer's  purchases  exceeded 
$600,000  per  year,  and  70  percent  came  from  outside  the  State.  All 
of  the  sales  were  within  the  State. 

Jurisdiction  was  taken  in  Phoenix  Pie  (9-RC-105).  The  employ- 
er's purchases  exceeded  $100,000  per  year,  and  20  percent  came  from 
outside  the  State.  Sixty  percent  of  the  annual  sales  of  $150,000  in 
value  were  delivered  in  its  own  trucks,  operating  in  three  States. 

Jurisdiction  was  declined  in  O^Rourke  Baking  (3-RC-112).  The 
employer's  annual  purchases  exceeded  $800,000  in  value,  and  20  per- 
cent came  from  outside  the  State.    The  sales  were  all  within  the  State. 

Bus  companies.— In  a  4-to-l  decision,  the  Board  took  jurisdiction  in 
Amarillo  Bus  Co.  (1&-RC-46).  The  employer  furnished  the  onl^ 
means  of  public  transportation  in  a  city  of  70,000  people,  purchased 
a  substantial  amount  of  equipment  outside  the  State,  and  carried  the 
employees  of  several  large  industries  to  their  places  of  employment. 

The  Board  also  took  jurisdiction  in  El  Paso-Ysleta  Bus  Co.  (33- 
RC-15).  Here  the  employer  operated  13  busses  over  a  12-mile  route 
between  2  cities  for  an  annual  income  of  $84,000.  No  exchange  of 
passengers  was  made  with  other  transportation  systems,  but  some  em- 
ployees of  large  industries  were  carried  to  and  from  work. 

Building  and  construction  compofnies. — In  J.  U.  Patterson  (79 
N.  L.  R.  B.  48),  the  Board  by  a  3-to-2  decision,  took  jurisdiction  of  a 
company  engaged  in  selling  building  materials,  coal,  and  fuel  oil. 
The  employer  annually  purchased  materials  valued  in  excess  of 
$250,000  from  outside  the  State. 

Jurisdiction  was  declined  by  a  3-to-2  decision  in  Cordele  Sash,  Door 
<&  Zwm2>er(  lO-RC-15).  Here  the  employer  operated  a  lumber  mill 
and  a  retail  business  in  which  lumber  and  hardware  were  sold.  It 
annually  purchased  $68,000  worth  of  goods  outside  of  the  State  to 
sell  in  its  store.  Its  annual  sales,  valued  at  $629,000,  were  all  made 
within  the  State. 

Auto  dealers.— The  Board  in  a  3-to-2  decision  took  jurisdiction  in 
Leddon.-W hite  Truck  (lO-R-2794).  The  employer  was  engaged  in 
the  retail  sale  and  servicing  of  trucks.  It  annually  sold  trucks  valued 
at  $300,000,  all  of  which  came  to  it  from  outside  the  State. 

Jurisdiction  was  taken  also  in  Dome  Tractor  (20-RC-57).  Here 
the  employer,  engaged  in  the  sale  and  servicing  of  farm  implements, 
annually  purchased  such  implements,  valued  at  $223,000,  from  a  local 
distributor,  and  made  all  sales  within  the  State. 

Office  buildings.— In  Midland  Building  Co.  (17-RD-4)  the  Board 
declined  to  take  jurisdiction  of  a  Kansas  City  office  building  whose 
tenants  were,  for  the  most  part,  interstate  companies. 

Dry-goods  store.— In  Parks-Belk  (lO-RC-25)  jurisdiction  was 
taken  of  a  small  store  selling  dry  goods  and  women's  apparel.  About 
one-half  of  its  annual  purchases,  valued  at  $175,000,  came  from  out- 
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side  the  State,  and  all  of  its  annual  sales,  amounting  to  $250,000,  were 
made  to  local  customers.  .^  n   *•  ^i 

Optical  companies.— Jnnsdiction  was  declined  in  Barnett  Optical 
Corp  ( 15-RC-94) .  The  employer  operated  one  store  in  JN ew  Orleans, 
where  it  ground  lenses  and  sold  glasses.  Almost  one-half  of  its  amiual 
purchases,  valued  at  $42,000,  came  from  outside  the  btate.  In  two 
other  cases  involving  optical  companies,  with  similar  busme^  opera- 
tions, jurisdiction  was  declined  (Pan  American  Optical,  lO-liC-185; 

Nola  Optical,  79  N.  L.  R.  B.  160) .  .     .  j-  ^.  a 

Photography.— In  Sun  Photo  (21-RC-320)  jurisdiction  was  de- 
clined.   The  employer  operated  a  1-shop  photo-fimshmg  service  with 

11  employees.  .     ,Tr      .      ^    x^     o    •  ^    /iq 

t'o-c? 2?.— Jurisdiction  was  declined  m  Wawina  Co-Op  Society  {1^ 
RM-25) .  Here  the  employer  was  engaged  in  the  retail  sale  of  general 
merchandise  and  farm  equipment,  employing  eight  persons  and  op- 
erating two  stores  in  Minnesota.  Its  annual  purchases  were  valued 
at  $190,000,  and  approximately  62  percent  came  to  it  from  outside 

Small  manufacturing.— The  Board,  in  a  4-to-l  decision,  declined 
jurisdiction  in  Screw  Machine  Products  (30-RC-82) .  The  employer  s 
annual  purchases,  valued  at  $40,000,  were  all  made  from  wholesalers 
within  the  State,  and  all  products  were  sold  within  the  State. 

Hotels.— In  the  hearings  conducted  by  the  committee,  and  in  the 
hearings  conducted  in  the  House  of  Representatives,  the  question  of 
the  Board's  jurisdiction  over  hotels  received  considerable  attention. 
Spokesmen  for  both  the  hotel  industry  and  for  the  union  claiming 
jurisdiction  over  certain  categories  of  hotel  employees  were  in  agree- 
ment that  the  Board  should  not  take  jurisdiction  over  hotels.  The 
general  counsel  testified  that,  in  his  opinion,  they  were  covered  (hear- 
ings p.  1162).  The  Board  has  not  passed  on  any  case  involving  a 
hotel.  A  number  of  cases  have  been  initiated,  but  in  each  instance  were 
withdrawn  before  formal  action  was  taken. 

In  declining  to  accept  jurisdiction,  the  Board  has  stated  a  variety  of 
reasons.  In  one  case,  the  expression  "essentially  local  in  character"  is 
used ;  in  others,  "too  remote  or  insubstantial  effect  on  commerce,"  or 
"predominately  local  nature  of  operations,"  or  "operations  inherently 
local" ;  and  in  many,  "it  would  not  effectuate  the  policies  and  purposes 
of  the  act."  There  are  frequently  dissents  by  one  or  two  members, 
but  the  identity  of  the  dissenting  members  changes  from  case  to  case. 
In  some  cases  the  number  of  employees  is  mentioned,  but  how  much 
weight  is  given  to  that  factor  cannot  be  determined.  It  should  be 
noted  that  the  general  counsel  believes  jurisdiction  should  be  asserted 
in  all  of  the  cases  cited.  . 

A  review  of  the  cases  justifies  the  observation  that  the  small-busi- 
ness man  cannot  know,  and  it  will  be  some  time  before  he  can  ascertain 
whether  or  not  his  business  is  subject  to  the  jurisdiction  of  the  Board. 
He  does  not  know  whether  he  can  legally  enter  into  a  compulsory  mem- 
bership contract  with  a  union  without  first  insisting  upon  a  union- 
shop  authorization  election.  If  he  takes  his  case  to  the  Board  and 
jurisdiction  is  declined,  he  may  or  may  not  know  where  he  stands.  If 
his  business  is  in  a  State  having  a  State  act  he  may  find  himself  in  a 
"no  man's  land"  if  jurisdiction  is  declined  on  the  basis  "that  it  will  not 
effectuate  the  policies  and  purposes  of  the  act,"  for  that,  in  effect,  is  a 
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ruling  that  the  National  Board  has  jurisdiction  but  does  not  decide  to 
assert  it. 

Tlie  general  counsel  has  adopted  a  policy  of  processing  petitions  and 
charges  if  the  Board  has  'iegaF'  jurisdiction.  The  courts  have  held 
that  jurisdiction  under  the  "affecting  commerce"  limitation  is  as  broad 
as  the  commerce  power  of  Congress,  and  that  the  operation  of  the  act 
does  not  depend  upon  the  volume  of  commerce  affected  by  the  business 
or  industry  unless  it  falls  into  the  "de  minimis"  category.  The  general 
counsel  believes  that  the  management  and  employees  of  little  businesses 
are  equally  entitled  to  protection  with  those  of  larger  concerns  (hear- 
ings, p.  115o).  He  argues  that  since  the  act  directs  prohibitions 
against  unions  a^  well  as  employers  jurisdiction  should  be  taken  in 
(•ases  which  the  Board  would  have  refused  to  accept  under  the  Wagner 
Act.  If  a  union  commits  the  same  unfair  practice  against  100  em- 
ployers, any  1  of  whose  operations  would  have  a  negligible  effect  on 
commerce,  the  combined  impact  is  far  from  negligible  (hearings,  p. 

The  Board's  Chairman  also  jrave  the  committee  various  reasons  why 
he  Board  should  not  extend  its  jurisdiction  to  cases  it  would  normally 
have  declined  to  consider  under  the  Warner  Act.  The  heavy  ca^ 
load  was  cited.  The  effect  on  State  boards,  which  would  be  virtually 
without  customers  if  the  general  counsel's  views  were  accepted,  was 
also  pointed  out.  '       ' 

The  committee  believes  that  small  local  businesses,  retail  and  service 
establishments,  should  not  be  subject  to  the  act.  We  have  given  con- 
siderable thought  to  the  framing  of  a  definition  of  "affecting  com- 
merce which  might  serve  as  a  guiSe  to  the  Board  and  the  genera!  coun- 
sel, and  at  the  same  time,  permit  the  small-business  man  to  clearly 
Know  whether  his  business  is  covered  by  the  act 

Use  of  the  words  '-substantially  affecting  commerce"  was  considered 
and  rejected  because  it  was  believed  doubtful  that  it  would  effect  a 
change  in  the  present  law.     The  courts  in  applying  the  "de  minimis" 

Hnl  n,"'  ^""f^fi  '"  :f ''*'  ""'^^  *'''  '^''^  ""  coinmerce  must  be  aTb^vn- 
rnvTl  tn  t?l  r""  V"/'  ""  means  of  indicating  congressional  disap- 
l)royal  to  the  Board  of  any  extension  of  the  Board's  jurisdiction,  the 
addition  of  the  word  "substantial''  would  serve  little  purpose  It 
crenage"™'  "°  ^'^"  '"  "'"  small-business  man  in  doubt  asTo  liis 
We  have  also  considered  the  possibility  of  exclusion  of  retail  and 

fit^wftl.  M? "T'- ''■?"J  ^°^T"g%»n*l  «.i?ain  been  not  entirely  satis 
hed  w  ith  the  anticipated  results.    Use  of  the  word  "retail"  by  implica- 
lon  would  be  an  instruction  to  the  Board  to  take  jurisdiction  of  a  smaH 
kca  wholesaler  and  at  the  same  time  exclude  large  chain  and  depart 
ment  s  ores  whose  operations  have  a  substantial  e'ffect  on  commei^e 

1  o  attempt  by  broad  general  terms  to  exclude  businesses  whose  oper- 
ations are  local  m  nature  would  again  serve  as  no  guide  to  tlvT  fibor 
organizations  and  small  employer!  and  would  amofnt  to  litt  e  other 
than  an  indication  of  congressional  approval  of  the  direction  apmr- 
ently  being  taken  now  by  the  Board.  ""ecuon  appar 

.i2,  ilTfi  "^Z^?^^  approach,  jf  the  jurisdiction  of  the  Board  is  to  be 
clearly  defined,  is  a  mathematical  one.  The  number  of  pereons  em! 
ployed  and  the  volume  in  dollar  value  of  sales  to  out-oSte  c^- 
tomers  are  facts  which  may  be  ascertained  with  accuracy.    If  such  a 
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limitation  is  desirable,  the  committee  recommends  use  of  number  of 
employees  in  combination  with  interstate  sales. 

SETTLEMENT  OF  LABOR  DISrUTES 

In  our  report  of  March  15, 1948,  we  expressed  our  unqualified  respect 
and  appreciation  for  the  manner  in  which  Director  Cyrus  Ching  had 
carried  out  the  policies  and  purposes  of  title  II  of  the  act  in  his 
direction  of  the  new  Federal  Mediation  and  Conciliation  Service.  Mr. 
Ching  has  continued  to  enjoy  the  confidence  of  both  labor  and  manage- 
ment, and  has  been  singularly  successful  in  the  settlement  of  disputes. 

The  act  emphasizes  an  equally  important  function  of  mediation  and 
conciliation,  which  is  prevention  of  disputes  that,  without  such  pre- 
ventive effort,  would  be  apt  to  arise.  Prevention  of  disputes  has  con- 
tinued to  be  a  major  program  of  the  new  Service.  The  Service  has 
been  greatly  assisted  in  this  program  by  the  fact  that  under  section 
8  (d)  (3),  a  party  desirous  of  modifying  or  terminating  its  contract 
must  notify  the  Service  30  days  before  resorting  to  a  strike  or  lock-out. 
When  these  notices  are  received  in  the  regional  offices  of  the  Service 
they  are  assigned  to  a  conciliator,  if  it  is  judged  that  a  strike  at  the 
business  involved  would  substantially  affect  interstate  conimerce. 
The  conciliator  contacts  the  parties  but  does  not  intervene  if  they 
are  negotiating.  If  the  dispute  has  not  been  settled  on  the  tenth 
day  prior  to  the  deadline  for  strike  action,  or  he  has  not  been  called 
in  by  the  parties,  the  conciliator  again  contacts  the  parties  and  may 
call  a  joint  meeting.  In  the  days  before  the  30-day  notice  was  re- 
quired, strikes  frequently  occurred  before  the  regional  offices  of  the 
Service  had  any  knowledge  that  there  was  a  dispute.  Mr.  Ching 
believes  that  in  many  instances  the  early  intervention  of  conciliators 
has  prevented  a  strike. 

Also  in  aid  of  its  preventive  program  the  Service  has  decreased  the 
size  of  its  regions  by  the  creation  of  five  new  regional  offices.  Regional 
directors  and  field  office  conciliators  are  now  better  able  to  know  and 
understand  the  problems  which  may  become  serious  disputes  in  their 
regions.  They  have  made  it  a  practice  to  contact  the  parties  about  60 
days  after  a  dispute  has  been  settled  to  determine  whether  the  agree- 
ment is  working  out  satisfactorily.  Frequently  a  conciliator  who 
assists  in  the  settlement  of  a  dispute  may  recognize  factors  vrhich, 
in  his  opinion,  can  lead  to  later  disagreements.  It  is  his  duty  to 
contact  the  parties  after  the  strike  has  been  settled  and  to  suggest 
remedies  which  have  worked  satisfactorily  for  other  parties  with 
similar  problems.  Requests  for  the  advice  of  the  Service  have  in- 
creased, and  such  advice  is  solicited  by  both  employers  and  labor 
organizations. 

Great  credit  should  be  given  to  the  Service  for  its  efforts  in  bringing 
about  the  settlement  of  strikes  and  threatened  strikes  which  assumed 
national  importance.  Director  Ching  has  personally  intervened  in 
all  of  the  disputes  in  which  the  national  emergency  sections  of  the 
act  were  invoked.  His  efforts  had  much  to  do  with  the  early  settle- 
ment of  the  1948  east  coast  shipping  strike  as  well  as  in  the  preven- 
tion of  the  strikes  in  atomic  energy  plants  and  the  Nation-wide  opera- 
tions of  Western  Union  Telegraph  Co. 

It  has  been  the  policy  of  the  Service  to  stay  out  of  disputes  which 
do  not  affect  the  public  interest  or  substantially  affect  interstate  com- 
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merce.  It  has  declined  to  conciliate  any  representation  question,  act- 
ing on  the  concept  that  determination  of  bargaining  representatives 
has  been  given  exclusively  to  the  NLRB.  There  has  been  an  increas- 
ing delegation  of  responsibility  and  discretion  to  the  regional  offices 
by  the  Washington  office  of  the  Service.  The  committee  believes  that 
in  each  of  these  policies  the  Service  has  carried  out  the  congi-essional 
intent  of  the  act. 

The  committee  has  noted  some  expression  of  opinion  for  the  return 
of  the  Service  to  the  Department  of  Labor.  We  have  evaluated  the 
reasons  given  for  such  a  move  and  have  been  unable  to  discover  any 
merit  m  the  suggestion.  The  Service  has  operated  as  an  independent 
agency  with  less  personnel  than  it  maintained  when  a  part  of  the 
Labor  Department.  During  1946  its  over-all  personnel  was  488  em- 
ployees; m  1947,  449  employees;  in  1948,  442  employees;  and  in  1949 
Its  program  calls  for  388  employees.  Nor  has  its  budget  been  increased 
as  an  independent  agency. 

The  Department  of  Labor  is  required  by  its  organic  act  to  foster  the 
interests  of  labor.  It  has  come  to  be  regarded  as  the  driving  political 
arm  of  the  labor  union  movement.  The  Secretary  recentlv  expressed 
that  concept  in  his  address  to  the  National  Conference  on  State  Labor 
Legislation,  when  he  stated,  '*I  want  a  department  in  which  all  Fed- 
eral labor  laws  are  administered.  I  want  a  department  that  will  be 
what  Sam  Gompers  wanted  it  to  be— 'labor's  voice  in  the  President's 
councils.' " 

The  Department  of  Labor  is  obliged  to  issue  orders  and  spearhead 
programs  which  necessarily  are  opposed  by  and  alienate  a  large  por- 
tion of  the  employer  group.  Its  Assistant  Secretaries  are  drawn 
directly  from  the  ranks  of  organized  labor.  It  has  thus  disqualified 
itself  for  the  impartial  attitude  so  necessary  for  the  successful  media- 
tion of  labor-management  disputes.  All  agree  that  the  greatest  asset 
of  the  successful  conciliator  is  his  ability  to  gain  and  maintain  the 
confidence  of  both  parties  to  a  dispute.  It  is  idle  to  argue  that  the 
Service  actually  operated  on  an  impartial  basis  while  a  part  of  the 
Department  of  Labor.  Many  employers  regarded  it  as  not  impartial, 
and  complaints  of  partiality  were  frequent.  The  committee  has  heard 
no  complaints  of  bias  applied  to  the  new  independent  agency  by  either 
labor  or  employer  groups.  Its  return  now  to  its  former  position  as 
an  arm  of  the  Labor  Department  would  destroy  much  of  that  new- 
found confidence  of  the  employer  group,  and  would  completely  close 
the  doors  of  many  employers  to  its  efforts  to  conciliate  disputes. 

NATIONAL  EMERGENCIES 

The  committee  has  closely  observed  the  operation  of  the  national 
emergency  sections  of  the  act  in  each  instance  where  any  portion  of 
its  provisions  were  invoked.  In  the  hope  of  providing  some  conclu- 
sions as  to  the  success  of  these  sections  of  the  act  in  the  prevention  or 
stoppage  of  those  strikes  which  imperil  the  national  health  or  safety, 
we  have  set  out  below  the  relevant  facts  with  respect  to  each  dispute. 
Atomic  energy 

This  was  a  dispute  over  a  new  contract  between  Carbide  &  Carbon 
Chemicals  Corp.,  and  the  Atomic  Trades  and  Labor  Council,  AFL. 
The  plant  involved  was  the  Oak  Ridge  National  Lrihoratory,  which  is  a 
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Government-owned  atomic  energy  plant  operated  by  the  company 
under  a  contract  with  the  Atomic  Energy  Commission. 

The  issue  concerned  wage  rates  and  working  conditions.  The  com- 
pany desired  to  bring  these  rates  and  conditions  into  line  with  those 
of  two  other  atomic  energy  plants  it  operated  in  the  Oak  Ridge  area, 
and  the  AFL  Council  wanted  to  preserve  the  differentials. 

No  settlement  having  been  reached,  the  employees  voted  to  strike 
on  March  6, 1948.  The  President  appointed  a  board  of  inquiry  under 
the  emergency  provisions  of  the  act  on  March  5.  Thereupon  the 
parties  agreed  to  maintain  the  status  quo  until  March  19.  The  board 
of  inquiry  submitted  its  first  report  on  March  15,  and  4  days  later  the 
Attorney  General  obtained  an  injunction,  enjoining  any  strike  or 
lock-out  or  change  in  the  terms  or  conditions  of  employment. 

The  procedures  called  for  by  sections  206  to  210,  inclusive,  ran  their 
course.  In  a  last  offer  ballot,  conducted  by  the  NLRB,  the  employees 
voted  by  a  large  majority  not  to  accept  the  employer's  last  offer.  This 
last  offer  took  the  form  of  a  proposed  contract,  a  copy  of  which  was 
distributed  to  each  employee  prior  to  the  balloting.  It  was  considered 
to  be  the  most  feasible  method  available  under  the  circumstances,  since 
the  dispute  did  not  involve  a  simple  proposition,  but  six  major  points 
of  difference  and  nine  of  lesser  importance. 

The  injunction  was  dismissed  at  the  end  of  80  days.  Immediately 
the  parties  sat  down,  with  the  assistance  of  the  Federal  Mediation  and 
Conciliation  Service,  and  after  52  hours  of  constant  negotiation  agreed 
to  a  settlement. 

Meat  packing 

This  was  a  wage  dispute  between  the  big  five  meat  packers  and  the 
United  Packinghouse  Workers,  CIO,  who  represent  approximately 
three-fourths  of  the  employees  in  the  industry.  The  Amalgamated 
Meat  Cutters,  AFL,  who  also  represent  employees  in  the  industry,  had 
previously  settled  for  a  9-cent  wage  increase.  The  CIO  union  de- 
manded 29  cents,  but  the  packers  stood  firm  by  their  offer  of  9  cents. 
The  efforts  of  the  Federal  Mediation  and  Conciliation  Service  were 
to  no  avail.  The  union  went  out  on  strike  on  March  16, 1948.  On  the 
same  day,  the  President  appointed  a  board  of  inquiry,  which  held 
hearings  and  made  its  report.  However,  the  President  did  not  instruct 
the  Attorney  General  to  seek  an  injunction  against  the  strike,  evidently 
on  the  basis  that  a  national  emergency  was  not  involved.  The  inde- 
pendent meat-packing  companies  and  the  small  packers  were  still  sup- 
plying enough  meat,  so  that  a  paralyzing  shortage  did  not  develop. 

The  strike  was  eventually  settled  when  the  union  agreed  to  accept 
terms  substantially  identical  to  those  which  the  employers  had  offered 
prior  to  the  strike. 

Codl  No.  1 

The  first  national  emergency  dispute  in  the  coal  industry  in  1948 
involved  the  miners'  weliare  fund.  The  dispute,  which  came  to  a 
head  in  March  1948,  arose  out  of  the  conflicting  interpretations  of  the 
bituminous-coal  contract  of  1947.  This  contract,  effective  Jidy  1  of 
that  year,  provided  for  a  welfare  and  retirement  fund,  to  which  the 
operators  agreed  to  pay  10  cents  for  each  ton  of  coal  mined.  Three 
trustees  were  appointed  to  administer  the  fund. 
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By  March  1,  1948,  the  fund  had  not  been  activated  because  the 
trustees  could  not  a^ee.  John  L.  Lewis,  president  of  the  United  Mine 
Workers,  and  one  of  tlie  trustees,  insisted  that  the  fund  be  used  to  pay 
pensions  of  $100  per  month  to  members  of  the  United  Mine  Workers 
who  had  reached  the  age  of  60  and  who  had  been  employed  in  the 
industry  for  20  years.  The  neutral  trustee  objected  to  this  proposal, 
but  resigned  before  the  dispute  came  to  a  head  in  March.  The  third 
trustee,  who  had  been  selected  by  the  operators,  in  objecting  to  Lewis' 
plan  stated  two  principal  reasons:  (1)  That  it  called  for  payments  to 
members  of  the  United  Mine  Workers,  whereas  he  maintained  that 
the  payments  must  by  law  be  confined  to  employees  of  the  operators 
contributing  to  the  fund,  and  (2)  that  Lewis'  plan  was  not  actuarily 
sound. 

Conflicting  terminology  in  the  bituminous  coal  contract  of  1947 
added  to  the  confusion.  One  clause  stated  that  the  fund  should  be 
used  to  provide  pensions  "for  the  members  of  the  United  Mine  Workers 
of  America  or  their  families  or  dependents,"  while  another  clause 
stated  that  the  fund  should  be  used  to  pay  "benefits  to  employees  of 
said  operators,  their  families,  and  dependents." 

On  March  12,  1948,  because  the  fund  had  not  been  activated,  Lewis 
sent  out  a  letter  addressed  to  all  officers  and  members  of  his  union 
saying  that  the  operators  had  dishonored  and  continued  to  violate  their 
contract.  Immediately  the  miners  proceeded  to  leave  the  mines.  By 
March  16  all  the  mines  were  closed.  The  board  of  inquiry  which 
later  reported  on  the  dispute  found  that  this  "stoppage  of  work  fol- 
lowed so  closely  upon  the  receipt  of  the  letter  as  to  constitute  cause 
and  effect."  Tlie  district  court  also  found  that  it  constituted  a  strike 
call  (U.  S.  V.  Umted  Mine  Workers,  21  LRKM  2721,  Dist.  Ct.  of  D.  C, 
Apr.  19,  1948).  ' 

A  week  later  the  President  appointed  a  board  of  inquiry,  which 
made  its  report  on  March  31, 1948.  On  April  3,  the  President  directed 
the  Attorney  General  to  obtain  an  injunction  against  the  strike,  and 
such  order  was  obtained  the  same  day.  However,  the  work  stoppage 
did  not  cease  until  April  12,  1948,  when  it  was  announced  that  a  new, 
neutral  trustee  had  been  appointed,  and  that  he  and  Lewis  had  ap- 
proved a  plan  under  which  the  welfare  fund  might  be  activated.  Be- 
cause the  strike  had  continued  after  the  injunction,  the  court  found 
Lewis  and  his  union  guilty  of  criminal  contempt  {U.  S.  v.  United 
Mine  Workers^  supra).. 

Coal  No.  e 

Tliis  dispute  involved  the  terms  of  a  new  bituminous  coal  contract  to 
succeed  the  1947  contract  which  would  expire  on  June  30, 1948.  Many 
questions  were  involved,  including  wages,  the  union  shop,  and  Trus- 
tee Van  Horn's  suit  to  enjoin  the  trustees  from  activating  the  wel- 
fare fund.  This  suit  was  pending  when  the  parties  sat  down  to  bar- 
gain for  a  new  contract  and  the  union  took  the  position  that  this  ques- 
tion would  have  to  be  settled  before  proceeding  with  the  negotiations 
for  a  new  contract. 

Since  the  parties  were  deadlocked,  the  President  appointed  a  board 
of  inquiry,  but  before  it  had  submitted  its  report  the  district  court 
rendered  its  decision  approving  the  plan  for  the  activation  of  the  wel- 
fare fund.  The  parties  accepted  this  decision  and  proceeded  to  nego- 
tiate on  the  terms  of  the  new  contract.    Although  the  union  had  not 


complied  with  sections  9  (f)  (g)  and  (h)  of  the  act,  it  insisted  upon 
retention  in  the  contract  of  a  clause  providing :  "It  is  further  agreed 
that  as  a  condition  of  employment  all  employees  shall  be,  or  become, 
members  of  the  United  Mine  Workers  of  America  *  *  *."  The 
commercial  operators  agreed  to  this  clause,  but  the  captive  mine  oper- 
ators objected  on  the  ground  that  it  was  in  violation  of  the  Taft-Hart- 
ley Act.  Thereupon  tne  union  struck  the  captive  mines.  At  about  the 
same  time,  the  captive-mine  operators  filed  an  unfair  labor  practice 
charge  with  the  NLRB  and  the  general  counsel  of  the  Board  moved 
the  District  Court  of  the  District  of  Columbia  for  a  preliminary  in- 
junction pursuant  to  section  10  (j)  of  the  act. 

However,  before  the  petition  for  the  injunction  was  heard,  the  cap- 
tive-mine operators  agreed  to  the  union  security  clause  and  the  UMW 
agreed  to  be  bound  by  the  decision  of  the  courts  on  the  validity  of  the 
clause,  after  all  appeals  had  been  taken.  The  court  approved  this 
settlement  and  the  miners  of  the  captive  coal  mines  returned  to  work. 

Telephones 

This  dispute  between  the  American  Telephone  &  Telegraph  Co., 
Long  Lines  Division,  and  the  CIO's  Telephone  Workers  Union  was 
over  the  terms  of  a  new  contract.  The  old  contract  was  due  to  expire 
May  8,  1948.  Negotiations  between  the  parties  failed  to  produce  a 
settlement.  The  employees  continued  at  work  past  the  deadline  pur- 
suant to  a  request  of  the  Federal  Mediation  and  Conciliation  Service. 

The  President  appointed  a  board  of  inquiry  on  May  18, 1948.  There- 
upon the  board  stood  by  while  the  parties  resumed  negotiations,  and  on 
June  14, 1948,  the  parties  reached  an  agreement.  Thus  it  was  unnces- 
sary  for  the  board  to  hold  hearings  or  file  a  report,  and  an  injunction 
was  not  sought.  In  this  case,  invocation  of  the  emergency  provisions — 
the  mere  appointment  of  a  board  of  inquiry — initiated  a  settlement. 

Maritime  on  the  east  coast^  west  coa^t,  and  &reat  Lakes 

This  was  a  dispute  between  the  shipping  companies  and  some  sea- 
faring unions  of  the  east  coast,  west  coast,  and  the  Great  Lakes,  and  the 
west  coast  longshoreman.  All  contracts  were  due  to  expire  on  June  15, 
1948.  In  negotiating  for  new  contracts  the  main  issue  was  the  hiring 
hall,  the  unions  insisting  that  it  be  retained,  and  the  employers  ob- 
jecting that  that  would  be  contrary  to  the  Labor  Management  Rela- 
tions Act. 

Because  a  strike  appeared  inevitable,  the  President  appointed  a 
board  of  inquiry  on  June  3, 1948,  which  was  12  days  prior  to  the  dead- 
line. This  allowed  opportunity  for  the  board  of  inquiry  to  hold  hear- 
ings and  make  its  report,  so  that  an  injunction  could  be  obtained  be- 
fore a  strike  occurred.  This  was  done  and  injunctions  were  obtained 
in  the  district  courts  in  the  southern  district  of  New  York,  the  northern 
district  of  Ohio,  and  the  northern  district  of  California. 

It  should  be  noted  that  in  order  to  avert  a  strike  in  this  case,  it  was 
necessary  to  invoke  the  procedures  of  the  emergency  provisions  12 
days  before  the  deadline.  During  these  last  12  days  the  parties  were 
busy  preparing  for  and  attending  the  hearings  being  held  by  the  two 
panels  of  the  President's  board  of  inquiry,  instead  of  negotiating  and 
trving  to  reach  a  settlement.  Hence,  negotiations  had  to  cease  at  a  time 
when  they  are  traditionally  most  likely  to  produce  a  settlement. 
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On  the  east  coast  and  the  Great  Lakes,  the  parties  reached  agree- 
ment before  expiration  of  the  80-day  injunction  period.  The  parties 
agieed  to  continue  the  hiring  hall  until  a  judicial  determination  of  its 

validity. 

On  the  west  coast  no  settlement  was  reached.  Before  the  expira- 
tion of  the  80-day  period  the  NLRB  sent  out  ballots  containing  the 
employers'  last  offer.  In  the  case  of  the  members  of  seagoinor  unions, 
the  ballots  had  to  be  sent  to  many  distant  and  foreign  ports.  After  the 
ballots  were  sent  out,  the  employers  raised  their  last  offer,  so  that  many 
employees  were  voting  on  an  offer  which  had  been  superseded.  Fur- 
thermore, before  the  balloting  was  completed  the  employei-s  revoked 
all  offers.  Moreover,  one  union,  the  International  Longshoremen  s 
Union,  CIO,  ordered  its  members  to  boycott  the  last  offer  ballot,  and 
not  one  member  of  the  union  voted.  Because  it  was  necessary  to  wait 
several  days  for  the  return  of  the  ballots  sent  to  distant  ports,  the 
NLRB  was  not  ready  to  certify  the  results  to  the  Attorney  General  by 
the  end  of  the  80-day  period.  Nevertheless,  the  Attorney  General 
moved  to  dismiss  the  injunction  and  the  injunction  was  discharged. 
The  employees  on  the  west  coast  went  out  on  strike  immediately  there- 
after, and  the  strike  continued  for  several  months. 

East  coast  maritime 

This  was  a  new  contract  dispute  between  the  International  Long- 
shoremen's Association,  AFL,  and  the  shipping  companies  on  the  east 
coast.  The  old  contract  was  due  to  expire  on  August  21,  1948.  The 
President  appointed  a  board  of  inquiry  on  August  17,  and  directed 
it  to  submit  its  report  on  or  before  August  20.  The  board  reported 
on  August  18.  On  August  21,  the  district  court  for  the  southern  dis- 
trict of  New  York  enjoined  the  parties  from  engaging  in  any  strike 
or  lock-out,  thereby  averting  a  stoppage. 

The  dispute  concerned  primarily  wage  rates,  and  in  the  first  mstance 
at  least  was  complicated  by  the  overtime-on-overtime  problem.  The 
parties  themselves  resolved  the  overtime-on-overtime  problem,  but  the 
question  of  a  wage  increase  remained.  On  this  question,  the  employees 
turned  down  the  employers'  last  offer  in  a  ballot  conducted  by  the 
NLRB.  The  employers  made  another  offer,  which  the  negotiating 
committee  for  the  union  accepted.  However,  before  this  offer  was 
ratified  by  the  rank  and  file,  the  injunction  expired.  Thereafter, 
isolated  strikes  protesting  the  offer  and  its  acceptance  by  the  union's 
negotiating  committee,  spread  rapidly.  Within  a  few  days  all  east- 
coast  ports  were  closed,  and  the  strike  upon  becoming  general,  was 
supported  and  led  by  the  union  leadership. 

After  the  strike  had  lasted  several  weeks,  the  parties  reached  a 
settlement  with  the  assistance  of  the  Federal  Mediation  and  Councilia- 
tion  Service. 

Court  action 

In  five  cases,  the  courts  have  held  that  an  order  restraining  a  strike 
under  section  206-210  of  the  act  is  constitutional ;  that  it  is  not  a  denial 
of  free  speech  or  due  process  and  does  not  constitute  involuntary  servi- 
tude {U.S,\.  United  Mine  Workers,  21  LRRM  2721  (District  Ct.  of 
D.  C,  Apr.  19,  1948) ;  U.  S,  v.  National  Maritime  Union,  22  LRRM 
2275  (Dist.  Ct.,  S.  D.  N.  Y.,  June  24,  1948) ;  U.  S.  v.  National  Mari- 
time Union,  22  LRRM  2306  (Dist.  Ct.,  N.  D.  Ohio,  June  30,  1948) ; 


U  S  V  International  Longshoremen's  Union,  22  LRRM  2352 
(Dist!  Ct.  N.  D.  Cal.,  July  2, 1948) ;  and  i/  >S.  ^'^^'^%'^l^^^^^^ 
shoremen's  Ass'n,  22  LRRM  2421  (Dist.  Ct.,  S.  D.  N.  Y.,  Aug.  21, 

^^In  U.  S.  V.  United  Mine  Workers,  supra,  the  court  also  held  that 
(1)  John  L.  Lewis  and  the  United  Mine  Workers  were  guilty  of  crim- 
inal contempt  for  failing  to  comply  with  the  order  of  the  court  re- 
straining the  strike  in  the  coal  industry;  2)  a  strike  may  be  called 
bv  a 3  a  wink,  or  a  signal,  and  when  such  circumstances  ai-e  present 
the  court  will  not  credit  the  Argument  that  the  stoppage  was  the  result 
of  the  h^dTvidual  action  of  each  member;  and  (3)  as  long  as  a  union 
?s  functioning  as  a  union  it  must  be  held  responsible  for  the  mass  action 

''^in^heiTonal  emergency  dispute  involving  the  maritime  industry 
on  the  east  coast,  west  coast,  and  the  Great  Lakes,  the  Attorney  Gen- 
eral interpreted  the  emergency  Drovisions  of  the  act  as  requiring  him 
to  move  for,  and  obtain,  a  dissolution  of  the  injunction  at  the  end  of 
the  80-day  injunction  period,  even  though  he  had  not  received  from 
the  NLRB  a  certification  of  t:he  results  of  the  ballot  taken  on  the  em- 
ployers' last  offer.  In  that  case,  the  Board  was  unable  to  make  its 
Report  at  the  end  of  the  80  days  because  of  the  Peculiar  nature  of 
the  maritime  industry.  The  Attorney  General  construed  the  pro- 
visions as  requiring  him  to  discharge  the  injunction  without  the  re- 
port.    (See  22  LRRM  259.) 

C^  on  ouiLstons 

There  have  been  seven  national  emergency  disputes  with  injunctions 
granted  in  the  four  maritime  cases,  atomic  energy  and  coal.    Obvi- 
ously there  has  not  been  sufficient  experience  for  evaluation  ot/ach  of 
the  respective  steps  that  the  act  provides  in  such  cases.    Had  the 
provisions  been  used  to  successfully  prevent  only  «»«  ^^.^^f  *«  *Vf 
Nation's  safety  and  health,  they  would  have  demonstrated  their  merit. 
They  were  used  successfully  in  several  cases.  .  Therefore,  in  the  com- 
mittee's opinion  the  national  emergency  provisions  must  te  retained. 
The  Director  of  the  Federal  Mediation  and  Conciliation  Service  has 
pointed  out  a  phase  of  the  emergency  procedure  whw-h  he  considers  to 
Ee  a  handicap  to  his  efforts  to  mediate  disputes    When  a  srike  dead- 
line has  been  set  and  he  is  convinced  that  the  national  health  or  safety 
will  be  affected,  he  must  start  the  machinery  for  obtaining  the  in- 
Tuncti^n  about  a  week  before  the  strike  date.    This  time  is  necessary 
for  the  appointment  of  the  emergency  board  its  hearings,  preparation 
of  its  report,  and  the  Attorney  General's  application  for  an  injunction 
It  has  been  the  Director's  experience  that  upon  the  appointment  of  the 
emergency  board,  the  parti'es  cease  all  efforts  to  reach  a^settlenient 
and  start  preparing  their  case  for  the  emergency  board     That  period 
fust  before  tL  strike  deadline,  which  has  traditionally  been  one  in 
which  settlement  is  often  reached,  is  therefore  lost  for  conciliat  on 
efforts     If  the  act  were  amended  to  permit  the  President  to  direct  the 
Attomev  General  to  seek  an  injunction  when  upon  the  advice  of  the 
DirSof  the  Mediation  and  Conciliation  Service  he  is  of  the  opinion 
that  the  threatened  strike  or  lock-out  will  imperil  the  national  health 
or  safety,  without  the  intervention  of  the  emergency  board,  the  Direc- 
tor's obiMtion  is  met.    The  emergency  board  could  then  be  called  into 
Mistence  upon  the  issuance  of  the  injunction.    This  charge  would  not 
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in  each  mstance  the  vote  has  be^n  overwh^elSy  ai  SstSan"e 
of  the  offer  Such  result  must  be  anticipated  for  the  caS  nH 
stnke  of  such  magnitude  as  to  invoke  the  nationalemergencv  Dr«J^ 

lt?;af  crs^ftnTottr  ^T^  ""'""■  -T^'*  faVtZS'a  ^S^ 
tivp  Tl.rr  °If  **^  ^''^  ''^^^  ''""^t  maritime  referenda  is  illustra- 
,m!;^I,  f  committee  recommends  that  sections  209  (b)  and  210  be 
Sr  i^h*  ri"U*  *•*!  '^"•"i'-ement  for  a  ballot  conducted  by  the 

A  *      u         ^®*  *'*®'"  °*  '^'*®  employer  "'^ 

^-.      -11  J  f  ^"P!?estion  has  been  made  that  the  emercencv  board  h« 

S.Z^  TharleZr'';''''/r ^  *?  -*"  -  fi"^  thf  Lis  in' S^ 
I»nSIi,  K  *i  alternative  to  the  act's  procedure  was  considered  at 
length  by  the  committees  who  drafted  the  act,  and  rejected  bv  them 

t'e^Ssfon  '"'^f'^'y  «^I>it'-:?tion  with  public  opiliTon  providing 
iM  compulsion.    The  committee  does  not  be  eve,  in  view  of  the  suc- 

Xdon  „'f ThT^^T*'"*''  >''''*/"y  ^«^«  »"»«  be«"  made  for  the 
fheTw  """  "'^'*'**'^  ^y  *^*  committees  who  framed 

Injunctions 
If  "the  era  of  government  by  injunction  is  beine  revived  in  labor 

aS  iT'fol'^r""""'"*^  """'^  ^  "'"""^  t'^*  firsfto  dolmethh?g 
about  It,  for  we  are  unanimous  in  not  wanting  to  return  to  that  period 

ActTn  mT  '^Sl^P'-'^f  1 '}"'  enactment^f  the  Norris-LaGuardt 
lak.r"ea£  w!l  2^T-  «t»'«"'«'l  ^''^  frequently  been  made  by 
moorieaaers,  was  made  in  a  minority  report  of  this  committee  Insf 

w^hL"  paittaWlv"'''*'  ^"'"^■"'^  °^*^«  executivede'partmS 
hasS  smight     "  '"^"^  '"''  '"  ""^''^  **"  injunction 

of  Staiute  '"s^cll^nirrf"'^"''!*^^'""*  <^'<^*"-^"t  provisions 
oi  ine  statute,    {section  10  (j)  gives  the  Board  discretionarv  nower 

to  seek  appropriate  temporary  relief,  or  a  restraining  order  ^poni^ 

5^uance  of  a  complaint  charging  that  any  person^  has  committed 

poZ*  onlv  Se^r'f  h^d  f  ^"1^'"  *'"  f  *^-  ^^^^  ^^^  Board  hJsuch 
power  only  after  it  had  found  an  unfair  labor  practice  to  have  been 

committed  and  had  petitioned  the  United  States  court  of  anneals  W 
enforcement  of  its  order.  The  new  section  merX  a^ceSed  thl 
time  in  which  such  relief  might  be  sought  ^  accelerated  the 

bection  10  (1)  requires  the  Board  to  seek  injunctive  relief  in  sec- 
ondary-boycott cases  when  there  is  reasonable  cause  to  believe  the 
charge  is  true  and  that  a  complaint  will  issue 

bection  208  (national  emergencies)  authorizes  such  relief  uDon  the 
petition  of  the  Attorney  General  when  a  strike  or  Ko,7k  one 
which  affects  an  entire  industry  or  substantial  part  hereof  and  "f 
permitted  to  continue  will  imperil  the  national  health  or  safky 

INJUNCTIONS  UNDER  8ECTI0N   10    (j) 

f  h^l.*  r'?""^'"?  many  requests  by  charging  parties  that  he  seek  iniiinc- 

ne  relief  under  section  10  (j),  the  general  counsel  early  determ  ned 

that  such  action  would  only  be  taken  in  cases  where  continua^n  of 


the  alleged  violation  would  so  vitally  affect  the  public  welfare  that 
relief  could  not  await  the  normal  Board  processes.  Such  policy  was 
expressed  to  the  field  offices  in  the  following  instruction : 

In  extraordinary  circumstances,  the  general  counsel  may  in  advance  of  the 
Board's  final  decision  secure  an  injunction  under  section  10  (j)  of  the  act  to 
restrain  the  practices  charged.  In  these  situations,  however,  it  must  appear  that 
the  alleged  violations  are  of  such  nature  and  so  vitally  affect  the  public  welfare, 
that  relief  cannot  await  the  normal  Board  processes.  We  do  not  believe  that 
merely  financial  or  other  injuiT  that  private  parties  must  endure  because  of  delays 
incident  to  all  normal  litigation  justify,  in  and  of  themselves,  substitution  of  the 
injunctive  procedures  of  the  district  courts  for  the  orthodox  procedures  of  the 
Board  and  the  circuit  courts  of  appeals. 

The  committee  believes  that  the  general  counsel  was  carrying  out 
congressional  intent  in  adopting  this  policy  and  commends  his  action 

in  that  respect.  , 

While  considerable  pressure  has  been  brought  upon  the  general 
counsel  by  both  labor  organizations  and  employers  to  use  section  10  (] ) 
in  their  cases,  injunctions  have  only  been  sought  in  six  cases.  Those 
cases  are  listed  below  showing  with  respect  to  each  the  identity  of  the 
respondent,  the  public  interest  involved,  and  the  action  taken. 

1.  Madden  v.  United  Mine  Workers  (CD.  C.  D.  C.)  79  F.  Supp.  616). 

Violation :  Section  8  (b)  (1),  (JB),and  (3). 
Public  interest :  Termination  of  coal  strike. 
Action:  Injunction  granted. 

2.  Curry  v.  United  Mine  Workers  (D.  C.  D.  C.) 

Violation :  Section  8  (b)  (1)  (A),  (2),  and  (3). 

Public  interest:  Termination  of  captive  coal  mines  strike. 

Action :  Strike  called  off ;  petition  dismissed  with  prejudice. 

3.  Evans  v.  International  Typographical  Union  (D.  C.  S.  D.  Ind.)  79 

Violation :  Section  8  (b)  (1)  (A),  (1)  (B),  (2),  and  (6). 

Public  Interest :  Cessation  of  strikes,  slow-downs  in  newspaper 
industry ;  relief  against  union's  unlawful  demand  for  a  closed 
shop  in  large  and  important  segment  of  Nation's  economy. 

Action:  Injunction  granted.  ^^tt»t>^«^ 

4.  Graham  v.  Boeing  Airplane  Co.  ( (D.  C.  W.  D.  Wash.)  22  LKKM 

2243). 

Violation :  Section  8  (a)  (1)  and  (5). 

Public  interest :  Termination  of  strike  m  airplane  plant  affect- 
ing economy  of  entire  city  of  Seattle  and  Government's  re- 
armament program. 

Action :  Petition  denied. 

5.  Le  Baron  v.  Amalgamated  Meat  Cutters^  etc. 

Violation :  Section  8  (b)  (1)  (A),  (2),  and  (3). 

Public  interest :  Termination  of  strike  involving  40  stores ;  in- 

junctive  relief  sought  to  stem  widespread  unlawful  demands 

for  closed  shop  by  unions  in  California. 
Action :  Dismissed  by  agreement. 

6.  Bowen  v.  General  Motors  Corp.  (D.  C.  S.  D.  N.  Y.) 

Violation:  Section  8  (a)  (1)  and  (5).  ^ 

Public  interest :  Avoidance  of  threatened  strike  in  automobile 
industry  arising  from  employer's  intent  to  set  up  insurance 

plan  unilaterally.  ,        ,  •       j 

Action:   Temporary  restraining  order  granted  and  continued 
by  agreement  of  parties  pending  Board  decision. 
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In  our  March  15, 1948,  report,  we  stated  that  a  total  of  132  charges 

AuS^h^^Zr^'^^^r'"^  ""^t'J^'r^''  ^''^  ^^  fil«d  between 
^pW^ffftl  /'  '^"'^  February  1, 1948.  During  such  period  the  Board 
hJed  petitions  for  injunctions  pursuant  to  section  10  (1 )  in  9  of  the  132 
cases;  55  of  the  charges  wei*  withdrawn,  adjusted,  or  dismissed  in 
the  regional  offices ;  the  report  attempted  t^  dilcuss  the  reCnt  facte 
of  the  9  cases  in  which  injunctions  had  been  sought. 

During  the  period  February  1,  1948,  to  November  1,  1948,  210 
charges  allegin-  secondary  boycotts  under  the  act  have  been  filed,  22 
petitions  for  injunctions  have  been  filed  in  the  courts,  and  255  cases 
have  been  dismissed,  withdrawn,  or  adjusted  at  the  regional-office  level 

i.^w!??"""^  i}^^  ^^n  "^  ^y^^^^  ^J^'^h  1»^^«  been  litigated  show- 

h!I  V''PT*  ^?u'',^^  *•'"  "''"'«  °*  *»»«  <=*^'  »nd  the  action  taken  by 
the  court,  is  set  out  below.  "»ivcn  uj 

A.  Involving  8  (6)  (4)  (A)  or  {B) 

J:  ^^^^''^  ^7  strike  of  Albany  longshoremen  to  load  or  unload  ves- 
^1:J?.^;^P  *  tugs,  for  employers  not  connected  with  the  dispute, 
to  require  motor-earner  operators  to  cease  shipping  trailers  over  the 
road  and  to  compel  such  operators  to  ship  trailer  via  boat. 

Dovds  v.  ILA   (20  LRRM  2642).      Action:    TemporaiT  re- 
straining order  obtained,  strike  settled  and  proceeding  discontin- 

.;!•  f®^*"**  y  employees  of  a  motor  carrier  to  compel  said  motor  ear- 
ner to  cease  leasmg  truck  and  trailer  equipment  to  another  motor  ear- 
ner who  did  not  employ  members  of  striking  union 

Douds  V.  Teamsters  {Conway)  (75  F.  Supp.  414).    Action:  In- 
junction granted.  i-r         /  "^  .  xu 

3  Strike  among  employees  of  department  store  and  picketing  of 
wK^t.  fK  *^*^^u*T*  ^V''^  •^**'»g  business  with  a  contractor  lith 
shown.        ""'""  "       P"'*-    ^'«"P"'"»'-y  control  over  members 

rfnt'fd''  ^'  ^"^'^'^^''^  (21  l^^mii.  2406).     Action :  Injunction 

4.  Union  inducement  of  strike  without  formally  calling  same  to 
force  employer  to  cancel  contract  with  nonunion  contractor 

Styles  V.  /.  B.  E.  W.  (22  LRRM  2446).     Action:  Injunction 

6.  Refusal  by  a  union  to  permit  its  members,  employees  of  wholesale 
liquor  distributors,  to  handle  products  of  a  distiller  with  which  an 
afliliated  union  had  a  dispute. 

Dovds  V  DhtiUery  Workers  (75  F.  Supp.  184) .  Action :  Tem- 
porary restraining  order  obtained,  dispute  settled  and  injunction 
denied  as  unnecessary.  '' 

6.  Concerted  refusal  by  union  to  furnish  men  to  employers  handling 
preglazed  articles,  and  union  inducement  of  members  not  to  work  for 
employers  handling  preglazed  articles  by  rules  and  regulations  pro- 
viding penalties  for  such  m  order  to  force  employers  to  cease  using 
the  preglazed  products  manufactured  by  other  persons. 
Bott  V.  Glaziers,    Action :  Pending. 


7.  Oral  inducement  of  employees  of  other  employers  to  refuse  to 
handle  freight  of  motor  carrier  with  whom  the  union  had  labor  dispute. 

D(Ams  V.  Teamisters  {Com/way),  ibid. 

8.  Union  ordered  its  members  to  stop  work  on  a  house  to  compel  the 
cancellation  of  agreement  with  store  for  installation  of  floor  covering 
by  nonunion  employees. 

Styles  \,  Carpenters  (74  F.  Supp.  499).    Action:  Injunction 
denied. 

9.  Instructions  by  union  to  its  members  employed  by  telegraph  com- 
pany to  refuse  to  handle  messages  for  cable  companies  whose  em- 
ployees, members  of  the  union,  were  on  strike. 

Douds  \,A.C,    Action :  Settled  and  withdrawn. 

10.  Instructions  by  unioii  to  its  members  employed  by  other  em- 
ployers to  refuse  to  handle  freight  of  company  with  which  union  had 

a  dispute. 

Dovds  V.  Teamsters  (Montgomery  Ward)  (75  F.  Supp.  418.) 

Action :  Injunction  granted. 

11.  Inducing  employees  of  subcontractor  to  refuse  to  work  on  iob  of 
an  "unfair"  general  contractor,  by  instructions,  an  "unfair  list,^'  and 
union  discipline. 

Crane  field  v.  Building  Trades  Council  (78  F.  Supp.  611) .    Ac- 
tion :  Injunction  granted. 

12.  Union  inducement  of  members  employed  by  company  manu- 
facturing dies  not  to  work  on  dies  for  charging  party  in  order  to  com- 
pel die  manufacturer  to  cease  doing  business  with  charging  party. 

Douds  V.  Mine^  Mill  <&  Smelter  Workers.    Action:  Violation 
discontinued,  but  case  retained  on  court  docket. 

13.  Threats  of  violence,  road  blocks,  and  mass  picketing  to  induce 
construction-company  employees  to  refuse  to  work  on  a  construction 
job  at  mine  to  force  mine  owner  to  recognize  union. 

Evans  v.  Mine  Workers.   Action :  Proceeding  discontinued  upon 
employer's  cessation  of  business  and  withdrawal  of  charge. 

14.  Coercion  and  physical  assault  of  railroad  employees  by  oil- 
workers  union,  to  induce  railroad  employees  to  refuse  to  handle  ship- 
ments to  and  from  struck  oil  refineries  to  force  railroads  to  cease  doing 
business  with  struck  refineries. 

Brown  v.  Oil  Workers.   Action :  Pending. 

15.  Mass  and  other  picketing  of  drydocks  to  induce  drydock  work- 
ers to  refuse  to  work  on  ships  of  struck  employers  in  order  to  force 
drydocks  to  cease  doing  business  with  struck  employers. 

LeBus  V.  Marine  Cooks  and  Firemen.   Action :  Pending. 

16.  Picketing  construction  site  of  prefabricated  homes  and  publish- 
ing "We  do  not  patronize"  list  to  force  contractor  to  cease  purchasing 
prefabricated  houses  from  manufacturer  with  whom  union  had  a 
dispute.     Disciplinary  control  of  picketing  union  over  employees 

shown. 

S perry  v.  Carpenters  (21  LRRM  2244).     Action:  Injunction 

granted,  appealed. 

17.  Picketing  trucks  and  freight  cars  containing  "hot  goods"  (goods 
of  struck  company)  to  induce  employees  of  trucking  and  terminal 
companies  to  refuse  to  handle  products  of  struck  company.  Discipli- 
nary control  of  picketing  union  over  employees  induced  not  shown. 

LeBaron  v.  Printing  Specialty  (75  F.  Supp.  678).    Action :  In- 
junction granted,  appealed. 
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18  Picketing  of  construction  site  by  building  trades  council  as  a 
signal  to  all  members  of  unions  affiliated  with  council  employed  bv 
various  contractors  on  the  job  to  strike  to  force  cessation  of  business 
Tdis  \l^^^^^^^^^^^  ^^^^  whom  only  one  of  the  affiliated  unions  has 

Sperry  v.  Building  Trades  Council  {Gould  <&  Preisner)  (77  F 
Supp.321).   Action :  Injunction  denied. 

19  Picketing  of  railroad  tracks  and  public  loading  platform  and 
threats  of  railroad  employees  by  a  teamsters  union  to  induce  railroad 
employees  and  others  to  refuse  to  handle  freight  of  rice-milling  com- 
panics  with  whom  teamsters  had  a  dispute. 

on    ^-^f^S  ^-  Teamsters.   Action :  Injunction  granted  by  consent. 

-^0.  I'lcketing  of  customers  of  charging  party  and  threats  of  disci- 
pline to  customers'  employees  to  induce  them  not  to  handle  products 
of  charging  party.  ^ 

LeBaron  v.  Farm  Labor  Union  (22  LRRM  1377).     Action- 
Injunction  granted.  /  Ull. 

.  Douds  V.  Teanisters  and  Retail  Clerks  (Philan),    Action-  In- 
junction granted  by  consent. 

Douds  Y.  Teamsters  (Schultz),   Action -Injunction  granted. 
21    I'lcketing  of  job  site  on  which  nonunion  subcontractor  employed 
to  induce  employees  of  other  subcontractors  to  strike  solely  to  force 
cancellation  of  nonunion  subcontractors'  contract. 

Dmids  V.  I  BE.  W    Action :  Injunction  granted  by  consent. 
00    ^r^J'^y-^'^l^^^^U  Trades  CoumiiL   Action :  Injunction  granted. 

22.  I-icketing  of  ^ate  of  struck  plant  used  exclusively  by  employees 

tnoriT-'''  f"'"'"'^  "^^i^'^^"  '"^  ^^^"^^^  Pl^"^  to  force^  contractor 
to  cease  doing  business  with  struck  employer 

oq    l^Tr*  K-^^^^-^^S^^?^^^)-    Action:  Injunction  granted. 

23.  Picketing  by  Building  Trades  Council  of  place  if  businel  of  em- 
ployer with  whom  union  affiliated  with  council  had  dispute  for  pur- 
pose of  inducing  employees  of  other  employers,  by  reason  of  fear  of 
disciphnary  action,  to  refuse  to  make  deliveries 'to  picketed  employer. 

tion  demed  '^'''^  ^'^''^^  Council  (Steele),     Action :  Injunc- 

24.  Picketing  of  dock  owned  by  struck  employer  but  leased  to 
charging  party  to  induce  charging  party's  employees  to  refS  t^ 
work  m  order  to  force  discontinuance  of  leasing  arrangement. 

f^^May  V.  Od  Tf  orkers.     Action :  Dispute  temporarily  adjusted 
by  parties,  case  retained  on  docket.  j      J      ^ 

25.  Picketing  stores  using  delivery  service  to  induce  employees 

^Tvicr  ^       "' ""        *^  ^^''^^  ^^^^^^  ^^  ^^^^  "^"^^  t^®  delivery 

V'!^Zt  ^-  ^^^,^^^^7   (Howland  Dry  Goods,  etc.).     Action: 
Violation  discontinued,  case  retained  on  docket. 

tolU;^itl^n"oter^^^^^^  ^"^^^^^^^  ^'  -P^^^-  ^o  -^- 

grSd^  ^'  ^^^^^^^/-^  (21  LRRM  2244).     Action:  Injunction 

Cranefield  y.  Building  Trades  Cawnoil   (78  F.  Sudd    611) 
Action :  Injunction  granted.  ^^'         '' 


S perry  v.  Building  T jades  Council  (Gould  <&  Preisner)  (77  F. 
Supp.  321).    Action:  Injunction  denied. 
Slater  v.  Building  Trades  Council.    Action :  Injunction  denied. 

27.  Douds  \.  Metropolitan  Architects  (21  LRRM  2256).  Action: 
Injunction  denied.  For  discussion  of  case,  see  page  18  of  committee's 
March  15  report. 

B,  Involving  8  (h)  (i)  (c) 

28.  Picketing  by  noncomplying  union,  not  permitted  on  ballot,  to 
force  department  store  to  recognize  it  when  another  union  had  been 
certified  in  a  consent  election  as  the  representative  of  the  employees 
claimed  by  the  picketing  union. 

Douds  V.  Department  Store  Employees.  Action:  Injunction 
granted,  appealed,  affirmed. 

29.  Instructions  by  lATSE  to  union  members,  employees  of  a 
theater  and  of  another  employer,  not  to  perform  services  for  their 
employers  in  connection  with  a  television  broadcast  being  arranged 
by  charging  party  (the  broadcasting  company)  to  force  charging 
party  to  give  work  to  lATSE  members  which  under  a  certification 
of  the  Board  (issued  several  years  previously  but  still  recognized  by 
the  pai-ties  and  not  questioned  by  claims  of  any  other  union)  belonged 
to  another  union. 

Douds  V.  lAJ'SE.  Action:  Temporary  restraining  order 
continued  by  consent. 

In  summary,  the  Board  has  sought  injunctions  in  31  cases  under 
section  10  (1)  involving  various  forms  of  the  secondary  boycott  re- 
strictions of  section  8  (b)  (4)  (A),  (B),and  (C).  Injunctions  were 
granted  by  the  court  in  15  of  the  31  cases,  denied  in  4,  and  5  still  pend- 
ing, and  7  disposed  of  by  action  of  the  parties. 

In  its  March  15  report  the  committee  stated,  "Board  officials  state 
that  it  is  becoming  a  usual  occurrence  for  an  employer  to  file  a  charge 
of  secondary  boycott  and  request  its  withdrawal  within  a  few  days. 
In  some  cases,  such  charges  have  been  withdrawn  before  Board  em- 
ployees had  an  opportunity  to  investigate.  The  mere  filing  of  a  charge 
and  the  beginning  of  an  investigation  is  serving  to  stop  the  secondary 
boycotts."  The  committee  is  happy  to  report  now  that  such  favorable 
trend  has  continued.  Further,  there  has  been  a  substantial  reduction 
in  the  number  of  charges  being  filed  in  which  a  violation  of  section 
8  (b)  (4)  is  alleged. 

INJUNCTIONS  UNDER  SECTION   2  08    (NATIONAL  EMERGENCIES) 

The  committee's  recommendations  with  respect  to  amendments  to 
the  national  emergencies  sections  are  treated  elsewhere  in  this  report. 
Injunctions  have  been  sought  by  the  Attorney  General  at  the  direction 
of  the  President  in  six  instances  and  in  each  instance  the  injunction 
was  granted.    The  six  cases  were  as  follows : 

1.  U.  S.  v.  Carbide  and  Carbon  Chemicals  Corporation,  et  al.^  United 
States  District  Court,  Eastern  District  of  Tennessee — Civil  Docket 
No.  1093 ;  March  19, 1948. 

2.  U.  S.  V.  International  Union,  United  Mines  Workers  of  America, 
et  al..  United  States  District  Court  for  the  District  of  Columbia — Civil 
Action  No.  1379-48 ;  April  21, 1948. 

3.  U.  S.  v.  International  LonjgshoremerDs  Association  (AFL) ,  et  al.. 
United  States  District  Court  for  Southern  District  of  New  York — 
Civil  Action  No.  47-157 ;  August  25, 1948. 
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West  Coast 

4.  U.  S,  V.  ILWU^  Waterfront  Employers  Association  of  the  Pacific 
Coast,  Pacific  American  Shipowners  Association,  et  al..  United  States 
District  Court  for  Northern  District  of  California — Civil  Action  No. 
— ;  June  14, 1948. 

East  Coast 

5.  U.  S.  V.  NMU,  et  al.,  United  States  District  Court  Southern  Dis- 
trict of  New  York— Civil  Action  No.  46-299 ;  June  23, 1948. 

Great  Lakes 

6.  U,  S.  V.  NMU,  et  al.,  United  States  District  Court  for  the  Northern 
District  of  Ohio — Civil  Action  No.  — ;  June  14, 1948. 

Nos.  4,  5,  and  6  above  were  obtained  after  the  report  of  the  board 
of  inquiry  was  appointed  by  the  President  under  Executive  Order 
No.  9964,  dated  June  3,  1948,  to  investigate  maritime  disputes  on 
both  coasts  and  the  Great  Lakes. 

The  record  on  injunctions  sought  and  obtained  completely  refutes 
the  statement  that  the  era  of  government  by  injunction  has  been  revived 
in  labor  disputes.  Injunctions  have  been  granted  in  3  cases  pursuant 
to  section  10  (j),  in  15  cases  pursuant  to  section  10  (1)  and  In  6  cases 
pursuant  to  section  208. 

Favorable  Strike  Pictture 

The  Bureau  of  Labor  Statistics  has  supplied  the  following  month- 
to-month  information  on  the  number  of  strikes  occurring  during  1947 
and  for  the  first  8  months  of  1948 : 


1947 


January... 
February. 

March 

Aiwil 

May 

June 

July 

August... 
September 
October... 
November 
December. 


Number 
of  strikes 


321 
296 
361 
479 
471 
379 
315 
336 
219 
219 
178 
119 


Man-days 
idle 


1,340, 
1,230. 
1.100. 
8,540. 
6.  730, 
3,9fiO. 
3, 970. 
2,520, 
1,970, 
1,780, 
829, 
590, 


000 
000 
000 
000 
(XK) 
000 
000 
000 
000 
000 
000 
000 


1948  > 


January.. 
February 
March... 

Afwil 

May 

June 

July 

August... 


Number 
of  strikes 


175 
200 
225 
275 
275 
310 
335 
335 


Man -days 
idle 


1,000.000 
725,000 
6,000,000 
8,000,000 
4,100,000 
2.000,000 
2.200.000 
1,750,000 


*  Preliminary  estimate  subject  to  revision. 

No  break-down  is  available  to  show  the  issues  in  the  strikes  listed 
above,  and  without  it  any  assessment  of  the  value  of  the  act  in  pre- 
venting strikes  can  be  only  speculative.  Sufficient  time  has  passed, 
however,  to  clearly  establish  as  completely  unfounded  the  prediction 
that  the  law  would  substantially  increase  strikes.  The  statistics  show 
a  general  decline  in  both  the  number  of  strikes  and  man-days  idle 
since  passage  of  the  act.  For  the  first  8  months  of  1947,  that  period 
immediately  preceding  passage  of  the  act,  there  were  2,958  strikes, 
with  29,390,000  man-days  idle,  and  in  1948,  for  the  same  period,  there 
were  2,130  strikes,  which  involved  the  loss  of  25,775,000  man-days.  It 
should  also  be  noted  that  there  was  a  marked  and  steady  decline  in 
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both  strikes  and  man-days  lost  in  the  5  months  of  1947  following  the 
passage  of  the  act,  the  number  of  man-days  lost  dropping  from 
3,970,000  in  July  1947,  to  590,000  in  December  of  that  year. 

We  have  pointed  out  the  act's  effectiveness  in  the  prevention  of 
jurisdictional  strikes,  strikes  in  support  of  secondary  boycotts,  and 
"wildcat"  strikes.  The  60-day  notice  requirements  and  the  general 
balancing  of  the  rights  of  employers  and  employees  provided  in  the 
act  have  also  played  a  part  in  reducing  the  number  of  strikes. 

Union  Gains 

The  Bureau  of  Labor  Statistics  has  supplied  the  following  figures 
showing  the  average  hourly  earnings  of  industrial  employees  for  1947 
and  the  first  9  months  of  1948 : 


1947 


January... 
February. 

March 

AprU. 

May 

June 

July 

August 

September 
October  .. 
November 
December. 


Rate 


$1. 161 
1.170 
1.180 
1.186 
1.207 
1.226 
1.230 
1.236 
1.249 
1.258 
1.268 
1.279 


1948 


January 

February.. 

March 

April 

May 

June 

July 

August 

September. 


Rate 


$1,285 
1.287 
1.280 
1.298 
1.301 
1.316 
1.S3S 
1.340 
1.363 


While  the  above  table  shows  that  wages  have  steadily  advanced,  the 
average  worker  has  gained  much  more  by  virtue  of  the  fact  that  he 
has  participated  in  fewer  strikes. 

Increase  in  union  membership  since  passage  of  the  act  has  been  con- 
stant. A  few  unions  have  lost  a  substantial  block  of  their  member- 
ship to  other  unions  when  the  issue  of  the  failure  of  their  leadership  to 
file  non-Communist  affidavits  has  been  raised  against  them.  Many  of 
the  larger  unions,  such  as  the  United  Automobile,  Aircraft,  and  Agri- 
cultural Implement  Workers  of  America,  CIO,  International  Brother- 
hood of  Teamsters,  Chauffeurs,  Warehousemen,  and  Helpei-s  of  Amer- 
ica, AFL,  and  the  International  Association  of  Machinists,  Ind.,  re- 
ported substantial  gains  by  1948.  The  teamsters,  for  example,  an- 
nounced a  record  total  of  1,060,000  members  as  of  January  1948.  The 
United  Auto  Workers,  CIO,  which  experienced  real  losses  due  to  shut- 
down of  wartime  industries,  again  approached  its  wartime  peak  of 
about  1,000,000.  The  largest  of  the  independent  or  unaffiliated  unions, 
the  machinists,  climbed  to  a  new  peak  of  625,000.  Few  unions,  ac- 
cording to  all  available  reports,  experienced  more  than  temporary 
membership  losses  from  1945  to  1948. 

The  act  has  helped  unions  by  making  them  more  responsible.  Many 
have  met  the  accusation  that  they  were  controlled  by  Communists  by 
pointing  out  the  fact  that  all  their  officers  had  signed  the  non-Com- 
munist affidavit.  While  most  labor  organizations  already  informed 
their  membership  as  to  their  financial  affairs,  the  filing  requirements 
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have  given  their  reports  the  added  authenticity  that  goes  with  their 
falmg  with  a  department  of  the  Federal  Government.  Participation 
m  union  welfare  funds  was  enjoyed  by  over  3,000,000  members  by 
mid-1948,  which  is  more  than  twice  the  number  covered  in  early  1947. 
The  requirements  of  the  law,  which  are  calculated  to  guarantee  the 
benefits  of  such  funds  to  the  employees  for  whom  they  were  created 
have  unquestionably  played  a  part  in  this  increase.  ' 

Unfair  Labor  Practice  Charges 

Much  publicity  has  been  given  to  the  act's  restrictions  on  unfair 
labor  practices  of  unions.  Little  attention  has  been  paid  to  the  fact 
that  the  Wagner  Act's  prohibitions  still  apply  to  the  employer  in  his 
relations  with  his  employees.  Employers  must  bargain  in  good  faith 
with  the  union  which  is  the  choice  of  the  majority  of  his  employees 
m  an  appropriate  unit ;  he  may  not  discharge  or  otherwise  discriminate 
against  an  employee  for  the  purpose  of  discouraging  or  encoura<^ing 
membership  in  a  union;  he  may  not  form  or  dominate  a  union  of  his 
employees;  and  he  is  prohibited  from  restraining  or  coercing  his  em- 
ployees in  their  right  to  freely  choose  their  representative. 

Board  statistics  on  complaint  cases  filed  since  the  passage  of  the  act 
demonstate  clearly  that  the  majority  of  its  time  will  continue  to 
be  spent  m  preventing  employer  unfair  labor  practices.  Board  rec- 
ords on  unfair  labor  practice  charges  filed  since  the  effective  date  of 
the  act  show : 


1947— September. 

October 

November- 
December.  . 

1M8— January 

February... 

March 

April 

May 


Charges 

filed 

against 

employers 


336 
351 
197 
180 
2S3 
232 
322 
240 
194 


Charges 

filed 
against 
unions 


73 
91 
59 
61 
71 
71 
95 
69 
79 


194a— June 

July 

Autrust 

September. 

October 

November. 


Charges 

filed 

against 

employers 


Charges 

filed 
against 
unions 


15-month  total 


4,136 


243 

80 

241 

80 

276 

97 

•453 

108 

297 

76 

316 

78 

1,188 


» Includes  210  cases  filed  by  a  single  Individual  against  insurance  companiea. 

Only  660  of  the  1,188  charges  filed  against  unions  were  filed  by 
employers.  The  remainder  were  filed  by  individual  employees  and 
other  unions. 

Suits  by  Prfvate  Parties  Under  Sections  301  or  303  of  the  Act 

Section  301  of  the  act  provides  that  suits  for  violations  of  contracts 
between  employers  and  labor  organizations  may  be  brought  in  the 
district  courts  and  that  labor  organizations  may  sue  and  be  sued  as 
entities.  Section  303  authorizes  suits  for  damages  sustained  because 
of  illegal  secondary  boycotts,  jurisdictional  strikes,  or  strikes  to  force 
an  employer  to  bargain  with  the  striking  union  when  another  union 
has  been  certified  as  the  bargaining  representative.  It  is  specifically 
provided  that  any  money  judgment  against  a  labor  organization  is 
enforceable  only  against  the  assets  of  the  organization  and  shall  not 
be  enforceable  against  any  individual  member  or  his  assets. 
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It  should  be  pointed  out  that  labor  organizations  might  sue  and  be 
sued  as  an  entity  in  many  State  courts.  In  others  each  individual 
member  of  the  union  must  be  named  and  made  a  party  to  the  suit. 
There  has  been  little  uniformity  among  the  various  States  in  the  pro- 
cedure for  collection  of  a  judgment  once  it  is  rendered.  The  act 
merely  opened  the  Federal  courts  to  permit  uniformity  in  the  enforce- 
ment of  collective-bargaining  agreements. 

Because  it  was  frequently  predicted  that  these  sections  would  subject 
labor  organizations  to  a  multiplicity  of  suits  with  resultant  drains 
on  their  treasuries,  the  committee  has  made  a  painstaking  effort  to  keep 
itself  informed  on  all  pending  litigation.  We  have  communicated 
from  time  to  time  with  the  clerks  of  all  the  United  States  district 
courts,  requested  copies  of  all  formal  papers  of  the  litigants,  and 
studied  all  repoi*ted  court  decisions.  Our  findings  refute  all  of  the 
unfavorable  predictions. 

Since  the  effective  date  of  the  act  a  total  of  approximately  57  suits 
has  been  brought  under  sections  301  and  303  in  all  of  the  United 
States;  37  were  brought  by  employers  against  unions,  19  by  unions 
against  employers,  and  1  by  an  employee  against  an  employer. 

We  have  discovered  no  case  to  date  in  which  either  an  employer  or  a 
union  recovered  damages  from  the  other. 

Fifteen  of  the  employer  suits  against  unions  were  dismissed  by 
agreement  of  the  parties,  5  were  dismissed  by  the  court,  and  16 
are  still  pending.  In  the  remaining  case  the  employer  secured  the 
setting  aside  of  an  arbitrator's  award.  It  is  quite  probable  that  a  sub- 
stantial number  of  the  16  cases  still  pending  on  the  courts'  dockets 
have  been  discontinued  by  the  parties  but  not  yet  on  the  record. 

Six  of  the  union  suits  against  employers  have  been  dismissed  by 
agreement,  four  by  the  court,  six  are  still  pending,  and  the  committee 
has  not  yet  been  informed  as  to  the  disposition  of  two  cases.  In  the 
one  remaining  case  the  union  sought  and  the  court  granted  an  injunc- 
tion restraining  the  employer's  breach  of  contract.  The  court  action 
in  this  case  is  completely  contrary  to  that  of  all  other  courts  which 
have  on  similar  facts  denied  injunctions  to  private  parties. 

Whether  instituted  by  employers  or  unions,  the  great  majority  of 
these  suits  have  been  brought  under  section  301,  seeking  damages  for 
breaches  of  collective-bargaining  agreements.  In  many  cases  a  strike 
has  been  involved.  In  the  typical  case  the  strike  is  settled  and  the  suit 
is  disniissed  by  agreement  of  the  parties.  The  committee  believes  that 
the  suits  reported  to  date  show  that  neither  party  desires  to  recover 
money  damages  from  the  other,  but  that  the  very  presence  of  this 
remedy  has  encouraged  employees  and  unions  alike  to  act  with  a 
deeper  sense  of  responsibility.  In  support  of  this,  statistics  of  the 
Ford  Motor  Co.  show  that  man-days  lost  at  its  plants  because  of  wild- 
cat stoppages  dropped  90  percent  during  the  first  8  months  of  1948 
as  compared  to  the  same  period  in  1947. 

(liarges  of  secondary  boycotts  or  other  violations  of  section  303 
figured  in  only  12  of  the  57  cases  reported.  Manv  of  these  were 
settled  by  agi-eement  of  the  parties,  and  in  none  did  the  plaintiff 
recover  damages.  The  small  number  of  these  cases  plus  the  rela- 
tively small  number  of  complaints  filed  with  the  XLRB  charging 
violations  of  corresponding  section  8  (b)  (4)  indicate  that  the  most 
j)ronounced  effect  of  the  two  sections  has  been  restraint. 
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Court  rulings  under  sections  301  and  303 

Injunctions.—^^iih^T  section  301  nor  303  has  removed  the  limita- 
tions of  the  Norris-LaGuardia  Act  upon  the  power  of  the  district 
court  to  issue  injunctions  in  labor  disputes.  According^ly,  neither  an 
employer  nor  a  uni<m  may  obtain  an  injunction  in  a  labor  dispute 
^oo'^TT  o^^S?  P^-  (^^^  ^«^^/y  Sales  Drivers  Union  v.  Wagshal, 
t^tHv^-  43'  (1^48) ;  Ajtialgamated  Ass'n  v.  Dixie  Motor  Coach,  23 
]:¥^^^^^  (^-  ^A^-  ^-  ^^^'  1^4^)  5  ^^<^oa  Steamship  Co.  v.  McMaLn, 
23  LRRM  2051  (Dist  Ct.  S.  D.  N.  Y.,  1948) ;  Packinghouse  Workers 
V.  WUson  <&  Co.,  22  LERM  2051  (Dist.  Ct.  S.  D.  N.  Y.,  1948) :  Gerry 
V.  SupeHor  Court,  22  LRRM  2279  (Cal.  Sup.  Ct,  1948).) 

In  Communications  Workers  v.  Telephone  Co.  (22  LRRM  2495 
(Dist.  Ct.  D.  Colo.,  1948))  the  court,  ruling  to  the  contrary,  granted 
the  petitioning  union  an  injunction  restraining  the  employer  from  a 
breach  of  the  collective-bargaining  agreement.  The  court  held  that 
an  unfair  labor  practice  under  the  NLRA  was  not  involved,  and  that 
the  dispute  between  the  parties  was  not  a  "labor  dispute"  as  defined  in 
the  Norris-LaGuardia  Act. 

Unfair  labor  practices. —The  courts  have  held  that  a  private  party 
filing  suit  m  the  district  court  is  not  entitled  to  an  injunction  restrain- 
ing an  unfair  labor  practice,  for  the  same  reason  as  stated  above 
in  connection  with  injunctions  and  for  the  additional  reason  that 
the  power  of  the  NLRB  to  remedy  unfair  labor  practices  is  ex- 
clusive. (See  Amazon  Cotton  Mill  v.  Textile  Workers,  21  LRRM 
2605  (U.  S.  C.  A.  4th,  1948) ;  Amalgamated  Ass'n  v.  Dixie  Motor 
Coach,  supra ;  International  Longshoremen's  Union  v.  Sunset  Line  ds 
Twine,  21  LRRM  2635  (Dist  Ct.  N.  D.  Cal.,  1948) ;  Bakeru  d^  Con- 
Uctwnery  Workers  v.  National  Biscuit  Co.,  22  LRRM  2304  (Dist.  Ct. 
E.  D.  Penn.,  1948). 

Constitutuymlity.—Thei  subjection  of  secondary  boycotts  to  suits 
for  damages  by  section  303  is  not  unconstitutional  on  its  face  as  an 
abridgement  of  the  right  of  free  speech.  Nor  is  the  application  of 
s^tion  ^1  to  contracts  executed  before  its  enactment  unconstitutional. 
(See  Colonial  Hardward  Flooring  v.  Furniture  Workers.  76  F  Sudd 
493,  aff'd  168  F.  2d  33  (U.  S.  C.  A  4th,  1948).)  '  ^^* 

Miscellaneous.— In  the  Colonial  Hardwood  Flooring  case,  the  court 
also  held  that  it  was  not  necessary  under  the  terms  of  the  collective- 
bargaining  agreement  for  the  employer  to  resort  to  arbitration  before 
bringing  his  suit  under  301  and  303 ;  that  although  the  union's  head- 
quarters were  in  New  York  the  district  court  in  Baltimore  had  juris- 
diction m  view  of  the  venue  provisions  of  section  301  (c)  allowing 
suit  m  any  district  in  which  the  union's  duly  authorized  officers  or 
agents  are  engaged  in  representing  employee  members;  and  that  an 
employer  may  join  an  action  for  damages  under  section  301  with  an 
action  based  on  a  secondary  boycott  under  303.  In  another  case 
involving  an  action  by  an  employee  against  an  employer  for  rein- 
statement under  the  provisions  of  the  act,  the  court  granted  the 
defendant's  motion  to  dismiss  because  the  union  had  not  been  joined 

2054  (K^C^W.Pa!flS);:  '"^  ^^^"^^-"^  ^-'  23  I^RRM 
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Under  the  terms  of  section  211  of  the  act,  the  Bureau  of  Labor  Sta- 
tistics is  directed  to  maintain  copies  of  all  available  collective-bargain- 
ing agreements,  to  make  such  file  open  to  public  inspection,  and  to  fur- 
nish upon  request  "all  available  data  and  factual  information  wliich 
may  aid  in  the  settlement  of  any  labor  dispute." 

During  1948  the  Bureau  received,  on  the  average,  over  1,000  new 
agreements  each  month.  The  total  number  of  agreements  on  file  at  the 
year's  end  approximated  15,000,  all  of  which  were  in  effect  during  all 
or  part  of  1948:  Tliese  agreements,  although  representing  but  a  trac- 
tion of  the  100,000  or  more  agreements  estimated  to  be  in  existence  in 
the  United  States,  nevertheless  included  from  the  standpoint  of  cover- 
age the  great  majority  of  all  workers  employed  under  the  terms  ol 
labor-management  contracts. 

Many  employers  now  submit  copies  of  their  agreements  as  soon  as 
revised  or  amended.  In  most  instances,  however,  the  Bureau  must 
solicit  agreements  through  a  written  request.  Copies  of  agreements 
affecting  large  or  significant  groups  of  workers,  or  industries,  are  re- 
quested as  soon  as  negotiated.  The  Bureau  has  also  laid  particular 
stress  on  the  procurement  of  agreements  relating  to  industries  and 
unions  heretofore  not  adequately  represented  in  the  Bureau's  sample. 
The  result  has  been  a  substantial  enlargement  in  the  total  number  of 
current  agreements  on  file,  with  a  wider  representation  of  all  types  of 
industrial  enterprise. 

All  incoming  agreements  are  indexed  and,  with  the  exception  of 
those  submitted  in  confidence,  are  made  available  for  public  inspection. 
Requests  for  the  inspection  of  agreements  on  file  have  steadily  in- 
creased throughout  the  year.  In  some  instances  as  many  as  several 
hundred  agreements  have  been  made  available  in  the  Bureau's  offices 
to  those  who  have  utilized  the  opportunity  to  examine  agreements  in 
connection  with  their  work  in  labor-management  relations.  Many 
written  requests  for  information  on  specific  contract  provisions  are 
also  received  from  employers,  unions,  governmental  agencies,  univer- 
sities, and  other  public  and  private  parties.  The  agreement  file  is  con- 
stantly consulted  in  preparing  replies  to  these  inquiries,  which  have 
averaged  about  200  a  month. 

The  agreements  constitute  a  basic  source  of  much  of  the  data  com- 
piled by  the  Bureau  in  the  field  of  industrial  relations.  Their  various 
provisions  are  analyzed  and  coded  in  detail  for  use  in  connection  with 
reports  on  collective-bargaining  trends  and  practices.  Each  new  agree- 
ment is  examined,  for  example,  for  provisions  relating  to  the  establish- 
ment of  health,  welfare,  and  retirement  programs.  Thousands  of 
sample  clauses  have  been  selected  from  agreements  for  analysis  in  the 
Bureau's  published  series.  Collective  Bargaining  Provisions. 

The  committee  is  persuaded  that  the  compilation  and  assembly  of 
labor-management  contracts  in  a  central  agency  in  the  Department 
of  Labor,  as  provided  for  in  the  act,  has  demonstrated  its  value  and 
merit.  As  it  has  been  developed  and  expanded,  this  collection  of  con- 
tracts affords  a  beneficial  and  well  worth-while  service  for  labor 
organizations,  employers,  and  the  public. 
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As  an  authoritative  source  of  information,  the  contracts  on  file  may 
be  consulted  in  the  interests  of  standardizing  the  scope  and  provisions 
of  wage  contracts  and  of  bringing  into  general  usage  provisions  and 
procedures  that  are  deemed  desirable. 

Registratton  of  Labor  Organizations 

T  u^  a  condition  precedent  to  its  use  of  the  services  of  the  National 
Lrabor  Kelations  Board,  a  labor  organization  and  its  parent  inter- 
national must  file  the  financial  and  other  information  concerning  the 
conduct  of  Its  affairs  required  by  section  9  (f)  of  the  act.  The  &re- 
tary  of  Labor  with  whom  such  information  is  required  to  be  filed, 
has  es^bhshed  a  new  office  within  the  Department  of  Labor  known  as 
the  Office  for  the  Registration  of  Labor  Organizations. 

To  facilitate  the  required  filings,  the  new  Office  has  prepared  a  form 
which  IS  mailed  to  unions  upon  their  request.  Proper  completion  of 
the  form  furnishes  all  the  information  required  by  the  act.  While  the 
form  does  not  appear  to  be  difficult  to  complete,  many  of  the  earlier 
ones  that  were  sent  in  had  to  be  returned  to  the  unions  for  further  in- 
formation. 

As  of  February  1, 1948,  a  total  of  10,796  labor  organizations  had  filed 
the  required  statements.  On  November  12,  1948,  a  total  of  18  614 
labor  organizations  had  filed  the  required  information  with  the  De- 
partment of  Labor  Seventy-two  percent  of  the  unions  filing  on  the 
latter  date  are  affiliated  with  the  American  Federation  of  Labor,  14 
percent  with  the  Congress  of  Industrial  Organizations,  and  14  percent 
are  independent  unions.  '  ^  t-         ^ 

There  are  105  national  and  international  unions  affiliated  with  the 
American  Federation  of  Labor,  and  of  these,  81  have  registered :  32  of 
the  39  internationals  affiliated  with  the  Congress  of  Industrial  Orffani- 
zations  have  registered,  as  have  32  independent  national  and  inter- 
national unions. 

As  a  part  of  its  duty  to  study  the  internal  organization  and  admin- 
istration of  labor  organizations,  the  committee  has  made  a  preliminarv 
examination  of  the  material  that  has  been  filed  to  date.  A  few  oren- 
eral  observations  may  be  of  interest  at  this  time.  The  net  worth  of 
the  parent  international  labor  organizations  who  have  filed  to  date 
ranges  from  a  high  of  $14,500,000  to  a  low  of  $14,500.  Initiation  fees 
vary  from  $1  to  more  than  $100.  The  great  majority  of  union  mem- 
bers pay  dues  of  about  $1.50  per  month.  The  average  international 
president  is  paid  a  salary  of  $10,000  a  year,  including  expenses.  A 
few  received  m  excess  of  $25,000  per  year,  and  at  least  one  is  paid  no 
salary,  receiving  only  an  expense  allowance.  Constitutions  of  the 
international  unions  give  their  constituent  locals  wide  discretion  in 
faxing  such  fees. 

Unquestionably  the  filing  of  financial  statements  of  labor  unions 
with  the  Secretary  of  Labor,  covering  receipts  and  expenditures,  re- 
serves, and  other  sums  of  the  unions,  has  been  productive  of  improved 
and  standardized  practices  in  accounting  for  such  funds  and  put  added 
emphasis  on  the  responsibility  of  union  officers  for  their  safekeeping. 
The  statements,  as  filed  with  the  Secretary  of  Labor,  must  set  forth 
the  manner  in  which  the  accounting  is  made  known  to  the  member- 
ship of  the  union. 


The  Secretary  of  Labor  is  to  be  commended  for  the  development  of 
a  practical  and  standardized  form  for  the  accounting.  The  com- 
mittee believes  this  service  should  be  continued  without  change,  and 
that  unions  should  be  encouraged  to  adopt  a  standard  fiscal  year  as 
far  as  may  be  feasible. 

The  Non-Communist  Affidavit 

The  interpretation  of  the  non-Communist  affidavit  requirement  of 
the  act  and  the  setting  up  of  the  machinery  to  facilitate  compliance 
with  this  requirement  by  labor  organizations  were  among  the  first 
important  problems  facing  the  administrators  of  the  new  law.  Sec- 
tion 9  (h)  requires  officers  of  labor  organizations  which  desire  to  avail 
themselves  of  the  Board's  facilities  to  file  with  the  Board  affidavits 
attesting  that  they  are  not  members  of  the  Commimist  Party  "or 
affiliated  with  such  party"  and  that  they  do  not  believe  in,  and  are  not 
members  of,  or  support,  any  organization  that  "believes  in  or  teaches 
the  overthrow  of  the  United  States  Government  by  force  or  by  any 
illegal  or  unconstitutional  means."  The  provision  prohibits  the 
Board  from  issuing  complaints  on  behalf  of  any  organization  whose 
officers  have  not  complied  with  this  requirement,  or  from  making  any 
investigation  concerning  the  representation  of  employees  at  the  request 
of  a  noncomplying  organization. 

Closely  related  to  this  requirement  is  section  9  (f)  and  (g)  of  the 
act,  which  necessitates,  as  a  condition  precedent  to  processing  Board 
cases,  the  filing  by  unions  of  registration  and  financial  statements 
with  the  United  States  Department  of  Labor. 

Despite  the  protests  by  many  union  leaders  and  officials  against  the 
act,  and  against  the  filing  requirements,  accompanied  by  a  threat  of 
concerted  refusal  to  file  affidavits  and  registration  statements,  it  is 
to  be  noted  that  no  such  boycott  of  the  National  Labor  Relations  Board 
and  of  the  procedures  of  the  law  has  ensued.  Officers  of  a  large 
majority  of  labor  organizations  have  complied  with  the  filing  require- 
ments. In  many  instances,  unions  have  taken  decisive  action  to  com- 
pel reluctant  officers  to  comply  with  the  filing  requirements.  Refusal 
by  incumbent  officers  to  make  the  affidavit  has  been  an  issue  in  a  num- 
ber of  union  elections  which  resulted  in  such  officers  being  denied 
reelection.  One  large  international  union  amended  its  constitu- 
tion to  require  all  of  its  officers  to  make  the  non-Communist  oath. 
There  has  been  considerable  evidence  of  membership  dissatisfaction 
with  the  policy  of  those  unions  who  have  sought  to  boycott  the  proc- 
esses of  the  Board.  Other  unions  whose  officers  have  complied  have 
had  marked  success  in  NLRB  representation  elections  whereby  they 
have  supplanted  the  noncomplying  union.  It  has  already  been  fairly 
well  demonstrated  that  the  American  workingman  will  take  steps  to 
rid  his  union  of  communistic  leadership  when  the  character  of  that 
leadership  has  been  identified  to  his  satisfaction. 

On  September  27,  1948,  the  Atomic  Energy  Commission  directed 
one  of  its  contractors,  the  General  Electric  Co.,  not  to  recognize  the 
United  Electrical,  Radio,  and  Machine  Workers,  UE-CIO,  as  the  bar- 
gaining representative  of  its  employees  at  the  New  Knolls  Atomic 
Power  Laboratory,  Schenectady,  N.  Y.  The  Commission  justified  its 
action  upon  information  concerning  alleged  Communist  affiliation  or 
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association  of  various  officers  of  UE,  and  the  failure  of  such  officers 
to  fale  non-Communist  affidavits  under  the  act. 

On  the  same  date,  the  Atomic  Energy  Commission  also  directed  the 
University  of  Chicago  to  refrain  from  recognition  of  the  United 
I'ublic  Workers  of  America,  CIO,  at  the  Argonne  National  Laboratory 
m  Chicago.  Again  the  Commission  justified  its  action  upon  general 
information  and  failure  of  the  union  officei-s  to  make  the  non-Com- 
niunist  oath.  The  Commission  stated  that  some  of  the  suspected 
officers  were  m  positions  where  they  exercise  administrative,  nego- 
tiating, or  disciplinary  authority  over  the  local  union  active  at  the 
contractor  s  plant.  The  committee  commends  the  action  of  the  Atomic 
±.nergy  Comniission.  In  an  industry  so  vital  to  our  national  security. 
It  is  imperative  that  every  precaution  be  taken,  not  only  that  th^  ' 
employees  themselves  be  loyal  beyond  reasonable  doubt  but  also  that 
they  not  be  subject  to  the  disciplinai-y  authority  of  men  whose  loyalty 
may  be  seriously  questioned.  Union  membership  does  and  should 
involve  a  close  association  between  the  rank-and-file  member  and  the 
leaders  of  his  union. 

1  Td^/o^.^^l^^^^  ^^^^  Relations  Board  reported  that,  as  of  November 
1,  iy48,  176  international  and  national  unions  had  complied  with  the 
non-Communist  affidavit  requirement.  Included  among  these  were  95 
of  the  AFL's  105  internationals,  and  31  of  the  CIO's  39  international 
or  national  organizations.  In  addition,  there  were  50  unaffiliated 
labor  organizations  which  had  complied. 

The  committee  is  pleased  to  note  that  there  has  been  an  increase  in 
the  number  of  international  and  national  unions  in  compliance  since 
our  March  15  report,  and  hopes  that  all  labor  organizations  in  the 
United  fetates  will  take  all  steps  necessary  to  avail  themselves  of  the 
benefits  and  peaceful  procedures  offered  by  the  law. 

Board  decisions  respecting  the  affidavit  requirement 

At  the  outset,  the  general  counsel  had  ruled  that  these  affidavits 
must  be  made  bv  officers  of  the  parent  federations,  the  AFL  and  the 
CIO,  as  well  as  by  the  officers  of  national  or  international  unions  and 
their  locals,  if  the  locals  were  to  avail  themselves  of  the  protections 
of  the  act.  On  October  7,  1947,  the  Board,  in  its  first  ruling  on  the 
applicability  of  the  affidavit  and  registration  requirements,  held  that 
where  the  local  union  involved  and  the  national  or  international  labor 
organizations  to  which  it  is  directly  affiliated  had  complied,  the  local 
union  was  m  full  compliance  whether  or  not  the  parent  AFL  or  CIO 
had  met  the  requirements. 

The  issue  was  presented  to  the  National  Labor  Relations  Board  in 
the  case  of  Northern  Virginia  Broadcasters,  Inc.  ( 75  N.  L.  R.  B.  No.  2 ) . 
Local  1215  of  the  International  Brotherhood  of  Electrical  Workers, 
AFL,  had  filed  a  petition  for  a  collective-bargaining  election.  Both 
local  1215  and  the  International  Brotherhood  of  Electrical  Workers 
had  filed  the  required  affidavits  and  had  complied  with  the  registration 
requirement.  Pursuant,  however,  to  the  ruling  of  the  general  counsel, 
the  regional  director  dismissed  the  petition  because  the  officers  of  the 
parent  AFL  had  not  filed  non-Communist  affidavits  and  a  registration 
statement.  The  union  appealed  to  the  Board  to  reverse  the  action  of 
the  regional  director  in  dismissing  the  petition.  The  Board,  acting 
on  the  appeal,  m  a  divided  opinion  set  aside  the  dismissal  and  rein- 
stated the  union's  petition. 
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The  majority  opinion  noted  that,  under  the  regional  director's  rul- 
ing, if  any  single  officer  of  the  AFL  failed  to  comply,  "not  a  single 
complying  local  or  international  union  within  that  federation  can  de- 
rive any  benefit  from  its  own  clean  hands."  The  decision  observed 
that  to  prohibit  complying  locals  and  complying  national  unions  from 
invoking  the  jurisdiction  of  the  Board  for  the  reason  that  officers  of 
the  parent  federation  had  failed  to  comply  would  detract  from  the 
fundamental  purpose  of  this  provision  "to  eliminate  Communist  in- 
fluence from  the  labor  movement  of  the  United  States."  The  majority 
also  based  its  conclusion  upon  the  meaning  of  the  phrase  "national  or 
international  labor  organization"  contained  in  section  9  (g)  (h)  of  the 
act,  stating  that  in  ordinary  labor  parlance  the  term  refers  to  labor 
organizations  such  as  the  International  Brotherhood  of  Electrical 
Workers,  rather  than  to  parent  federations  such  as  the  AFL  or  the 

CIO. 

In  a  series  of  cases  arising  under  the  provisions  of  the  old  Wagner 
Act,  the  Board  then  proceeded  to  define  the  application  of  the  pro- 
vision to  specific  cases  and  facts  as  they  presented  themselves. 

The  Marshall  and  Br^ice  Company  case  (75  N.  L.  R.  B.  No.  13) ,  de- 
cided October  24, 1947,  involved  a  union  charge  that  the  employer  had 
refused  to  bargain  collectively  in  violation  of  section  8  (5)  of  the  Wag- 
ner Act.  The  intermediate  report  of  the  trial  examiner  finding  that 
the  company  had  engaged  in  the  unfair  labor  practice  alleged  and 
recommending  remedial  action,  including  an  order  requiring  the  em- 
ployer to  bargain  with  the  union,  had  been  issued  on  January  29, 1947. 
The  charging  union  had  not  at  the  time  of  the  Board's  decision  com- 
plied with  the  affidavit  and  registration  requirements.  A  majority 
of  the  Board  held  that  an  order  to  an  employer  to  bargain  (as  distin- 
truished  from  an  order  based  upon  other  unfair  labor  practices  of  the 
Wagner  Act)  should  be  conditioned  upon  the  charging  union's  com- 
pliance with  the  new  affidavit  and  registration  requirements.  The 
majority  stated  that  an  order  to  bargain  collectively  was  tantamount 
to  a  certification  and  that  it  would  not  effectuate  the  congressional  pol- 
icy embodied  in  the  new  statute  to  aid  the  bargaining  position,  in  a  pre- 
Taft-Hartley  case,  of  a  union  which  failed  to  comply  with  the  new 
requirements. 

The  Pioneer  Electric  Company  case  (75  N.  L.  E.  B.  No.  14) ,  also  de- 
cided on  October  24,  1947,  emphasized  the  distinction,  insofar  as  the 
retroactive  effect  of  the  non-Communist  affidavit  and  registration  re- 
quirements were  concerned,  between  an  order  requiring  an  employer 
to  bargain  collectively  and  orders  based  upon  other  unfair-labor-prac- 
tice sections  of  the  act.  The  case  involved  charges  that  the  employer 
had  discriminatorily  discharged  an  employee  in  violation  of  section  8 
(e3)  of  the  old  act.  The  trial  examiner  had  upheld  these  charges  and 
recommended  that  the  employer  cease  interfering  with  the  rights  of 
his  employees  and  that  he  reinstate,  with  back  pay,  the  employee  found 
to  have  been  discriminatorily  discharged.  Here  again  at  the  time  of 
the  Board's  decision,  the  charging  union  was  not  in  compliance.  The 
Board  issued  an  order  unconditionally  requiring  the  employer  to 
remedy  the  unfair  labor  practices  which  had  been  found.  In  the  subse- 
quent Plankinton  Packing  Company  case  (75  N.  L.  R.  B.  No.  32), 
decided.  November  19,  1947,  the  Board  reiterated  its  ruling  that  it 
would^not  compel  an  employer  to  bargain  collectively  with  a  union 
whichTiad  not  complied  with  the  filing  requirements. 
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In  a  series  of  cases,  the  Board  proceeded  to  mark  out  the  applica- 
tion of  the  fimg  requirement  provisions  of  the  act  to  its  election  pro- 
^?f"J^^  In  the^e^^w^jf/^  Transit  Co.  case  (75  N.  L.  R.  B  No.  16); de- 
cided October  27  1947,  although  the  Board  permitted  the  National 
Maritime  Union  of  America,  CIO,  a  noncomplying  labor  organization, 
to  intervene  at  the  hearing  on  the  petition  for  a  collective-barffaininff 
election  initiated  by  the  Seafarei-s'  International  Union  of  North 
America,  AFL  a  complying  union,  it  ruled  that  the  noncomplying  in- 
tervenor  would  not  be  permitfed  to  have  its  name  appear  on  the  ballot 
unless  It  complied  by  November  1,  with  the  affidavit  and  registration 
requirements.  ^ 

In  ^^l^-^OTin  Corset  Company,  hic,  (75  N.  L.  R.  B.  No.  19) ,  decided 
November  4, 1947  the  petition  had  been  filed  prior  to  the  effective  date 
of  the  Taft-Hartley  Act  by  the  steel  workers'  union,  CIO.  This  union 
had  not  complied  with  the  affidavit  and  registration  requirements  of 
the  act  In  view  of  the  union's  failure  to  file  the  appropriate  affidavits 
and  information^  or  to  take  any  steps  to  comply  with  the  relevant  re- 
quirements, the  Board  declined  to  act  on  the  petition  and  dismissed  the 
case. 

The  Y'^^on  Transit  Company  case  (75  N.  L.  R.  B.  No.  21),  decided 
November  6, 1947,  involved  a  petition  for  a  bargaining  electioA  filed  by 
a  complying  union  The  National  Maritime  Union,  CIO,  an  inter^ 
venor  and  noncomplying  union,  was  not  accorded  a  place  on  the  ballot. 

In  the  Szgmund  Cohn  Mfg.  Co.  case  (75  N.  L.  R.  B.  No.  20) ,  decided 
November  6, 1947  the  Board  refused  to  place  the  Wholesale  and  Ware^^ 

o^T  A  i>'''TV-  ""^^  ^b  ^  non^oinplyin?  organization,  on  the  ballot  with 
an  lAM  petitioner,  despite  the  fact  that  in  this  instance  local  65  had, 
for  some  time,  held  a  bargaining  contract  with  the  company. 

In  the  Myrtle  Desk  Company  case  (75  N.  L.  R.  B.  No  29)  decided 
November  17  1947,  the  Board  refuLd  to  certify  rnoncomS 
union  which  had  won  a  run-off  election  l>efore  the  Taft-Hartlev  law 
went  into  effect.    The  certification  was  the  sole  step  remaining  in  this 

cfoTJ?!.''?"'^.^-^  *J'?^j"y^?^l?*^^i«'^  «^  representation.  The  Board 
stated  that  section  9  f)  (g)  (h)  of  the  act  precluded  from  investiga- 
tion any  step  m  its  determination  of  the  question  concerning  repre- 
sentation raised  by  a  labor  organization  unless  the  union  had  com- 
Fw  }^  1-"^  requirements.  The  Board  rejected  the  contention 
that  certification  is  merely  a  ministerial  action  and  does  not  require 
the  exercise  of  judgment  or  discretion. 

T^j  Consolidated  Vultee  Aircraft  Corporation  {Natitmal  Division) 
case  (dismissal  order  dated  November  19, 1947)  (case  No.  ia-R-2546) 
furnishes  the  most  spectacular  example  of  the  rule  prohibiting  the 
certification  of  noncomplying  unions.  In  this  case,  the  Steelworkers  of 
America  CIO,  had,  on  August  20, 1947, 2  days  before  the  effective  date 
of  the^act,  won  an  election  against  International  Association  of  Ma- 
chinists by  a  vote  of  903  to  464.  In  accordance  with  its  earlier  deter- 
mination that  the  act  of  certification  is  part  of  the  process  of  investi- 
tt"!  prohibited  m  the  case  of  noncomplying  unions,  the  Board  re- 
fused  to  certify  the  steelworkers'  union,  despite  its  substantial  majority 
evidenced  in  the  August  20  election.  i^j^nty 

In  the  Monumental  Life  Insurance  Company  ca^e  (75  N.  L  R   B 
JNo.  93)  the  petitioning  union,  which  had  not  filed  the  necessary  affi- 
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davits  and  registration  statements,  was  competing  with  a  complying 
intervenor  for  status  to  represent  the  company's  employees.  The  re- 
sults of  a  preliearing  election  held  on  June  13,  1947,  prior  to  the  effec- 
tive date  of  the  act,  were  inconclusive.  On  January  13, 1948,  the  Board 
dismissed  the  petition  without  holding  a  run-off  election,  for  the  reason 
that  the  petitioner  had  failed  to  comply  with  the  filing  requirements. 
The  decision  stated,  however,  that  the  petition  was  dismissed  without 
prejudice  to  the  right  of  the  complying  intervenor  to  file  a  petition  in 
its  own  behalf. 

In  the  Hardwicke-Etter  Co.  case  (75  N.  L.  R.  B.  No.  119)  the  Board 
dismissed  a  representation  proceeding  initiated  by  a  noncomplying 
union  without  considering  objections  to  a  preelection  hearing,  despite 
the  fact  that  the  intervening  union  had  won  the  election  by  a  substan- 
tial majority.  Also  see  In  the  Matter  of  American  Packing  Corpora- 
tion atid  United  Packing  home  Workers  of  America,  CIO  (76  N  L  R 
B.  No.3).  ,  V         .     .     . 

Similarly  in  the  case  of  petitions  filed  by  employers  under  section 
9  (c)  (1)  (B),  the  Board  has  acted  to  prevent  certification  of  a  non- 
complving  union.  Thus,  in  the  Herman  Loewenstein,  Inc.,  case  (75 
N.  L.  R.  B.  No.  47)  an  employer  filed  a  petition  for  a  collective-bar- 
gaining election.  The  Board  unanimously  ruled  that  although  the 
petition  was  filed  by  an  employer,  the  question  of  representation  was 
raised  by  a  labor  organization  and  that  "although  it  is  the  employer's 
petition  in  such  a  case  that  sets  the  Board's  machinery  in  motion,  it  is 
an  individual  or  a  labor  organization's  initial  claim  for  recognition 
that  makes  it  possible  for  the  employer  to  invoke  that  machinery." 
Therefore,  the  Board  concluded  it  was  barred  from  investigating  the 
claims  of  the  noncomplying  union,  a  local  of  the  International  Fur 
and  Leather  Workers  Union,  CIO.  Since  the  fur-workers'  union 
had  not  complied  with  section  9  (f),  (g),  and  (h)  of  the  act,  the 
Board  ordered  that  it  be  excluded  from  the  ballot.  Subsequently,  on 
December  19,  1947,  at  an  election  held  in  this  case  in  which  only  the 
name  of  the  Adirondack  Leather  Workers  Union,  an  unaffiliated  or- 
ganization, appeared  on  the  ballot,  that  union  received  27  of  the  28 
votes  cast. 

The  Board,  however,  has  refused  to  rescind  the  certification  of  a 
union  on  the  ground  that  it  has  not  complied  with  the  filing  and  affi- 
davit requirements  of  the  act.  Thus,  in  the  J.  Freezer  &  Sons.,  In/^.,  case 
(75  N.  L.  R.  B.  No.  75) ,  where  an  affiliate  of  the  United  Mine  Workers 
Union  was  certified  2  days  before  the  new  law  went  into  effect,  the 
Board  denied  the  employer's  request  for  reconsideration  of  the  cer- 
tification. The  Board  grounded  its  decision  upon  section  103  of  the 
act,  which  specifically  provides  that  a  certification  issued  prior  to  the 
effective  date  of  the  new  law  shall  not  be  affected  by  the  act  for  at 
least  1  year  after  the  date  of  its  issuance. 

In  the  Harris  Fowndry  d;  Machine  Co.  case  (76  N.  L.  R.  B.  No.  14), 
decided  February  15, 1948,  the  Board  ordered  a  decertification  election 
despite  the  fact  that  the  incumbent  union  had  not  complied  with  the 
registration  and  filing  requirements.    The  Board  stated : 

•  *  •  to  hold  otherwise  would  confer  upon  noncomplying  unions  the  )>ower 
to  immunize  themselves  against  decertification  proceedings  by  their  very  refusal 
to  comply  with  their  registration  and  filing  requirements  of  the  amended  act 
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The  Board  noted  that  the  election  would  not  result  in  a  certification 
ments"""*"  "^"^        election,  unless  it  complied  with  the  filing  require- 

The  question  as  to  the  application  of  the  affidavit  requirement  to 

hf^lfJ  "  l*^*- ^  "r'°"  ^•^^'^  "^^  international  union  inTts  own  nam^ 
has  filed  a  petition  has  recently  been  raised  in  the  Warshawsky  <&  CoX 
pany  case  (75  N.  L.  R.  B.  No.  159),  decided  February  10  IMS  I^ 
this  case,  the  international  union,  the  United  Automobile  Workers  of 

l?!t  T^  International  Association  of  Machinists,  an    nter- 

venor,  requested  the  dismissal  of  the  United  Automobile  Workers' 

Accordingly,  the  Board  directed  a  run-off  election  and  placed  tliA 
t^p'ln^  Automobile  AVorkers'  name  on  the  ballot,  as  wefl  ^    tSt  of 

^f  H??^*^^"^^  Association  of  Machinists. 
.J       ,^f^'^^^;^'sky  decision  appeared  to  point  the  way  for  local 
pl  pT  wui'T %T ^^^^rocessed  by  the  Board  without  hav'ng  c^m- 

fZ  (ZlcJ^'f^  ^""^  ^®^^1^  requirements.  The  LaJweTls 
case  (21-RC-66),  however,  greatly  limited  the  effect  of  the  earlier 
decision.  In  a  unanimous  decision  the  Board  held  that  because  the 
peti  loner  an  mternational  union,  «is  in  reality  acting  in  behalf  of 
TkI  r^  'w'n  ""r^^^  "'  compliance"  the  case  shoulcf  be  dismissed 
The  Lane-Wells  decision  was  later  recalled,  and  an  election  oXed 
when  the  Board's  attention  was  brought  to  the  local  beinrin  complt' 
ance  after  the  hearing  and  before  the  Board's  order  issued.  PreTm- 
ably  the  rule  announced  in  the  first  decision  that  an  internaSl 
union  may  not  front  for  a  noncomplying  local  Is  still  in  effect 

The  Umvt,  Lem  case  (9-RD-20)  illustrates  the  extent  t^  which  a 
^oncomplying  union  may  use  the  Board  processes.  A  petition  for 
decertification  of  the  United  Electrical,  Radio  and  Machine  Worker? 
VnVo'  ^     •    ^^^  ^^^^  *^^®  contract  representative,  was  filed  on  May  26 

1948.  On  June  29,  the  Board  directed  an  election  and  placed  the 
electrical  workers'  union  on  the  ballot.  The  union  lost  tL  election 
held  on  July  23.  The  union  promptly  filed  objections  to  the  conduct 
Of  the  elec^on,  alleging  employer  interference  and  misconduct.  The 
regional  office  investigated  and  recommended  the  objections  be  dis- 
missed as  raising  no  substantial  or  material  issues.  The  union  filed 
exceptions  to  the  regional  director's  report.  The  Board,  on  August 
19,  ordered  a  hearing  before  a  trial  examiner.  The  trial  examiner's 
Imclings,  and  finally  an  order  of  the  Board  are  still  awaited 

It  appears  clear  that  it  was  the  intent  of  the  statute  t^  deny  the 
facilities  of  the  Board  to  noncomplying  unions.  Improper  conduct 
justifying  the  setting  aside  of  an  election  must  also,  in  almost  all 
cases,  amount  to  an  unfair  labor  practice.  Handled  as  an  objection, 
the  remedy  is  the  affirmative  act  of  the  Board  in  setting  aside  the 
election,  but  as  an  unfair  labor  practice,  the  remedy  is  a  cease-and- 
desist  order.  The  committee  believes  that  if  sections  9  (f),  (gt\  and 
(h)  are  amended  in  other  respects  as  later  recommended,  the  amend- 


ment should  also  provide  that  objections  to  the  conduct  of  an  election 
should  not  be  entertained  if  filed  by  a  noncomplying  union. 

There  have  been  several  court  tests  of  the  validity  of  the  Communist- 
disclaimer  provision.  On  September  8,  1947,  the  United  States  Dis- 
trict Court,  Northern  District,  Texas,  held  that  the  filing  require- 
ment was  constitutional  on  the  petition  of  the  Oil  Workers  Interna- 
tional Union,  requesting  a  mandatory  injunction  to  compel  the  Board's 
regional  director  to  count  the  ballots  of  a  pre-Taft-Hartley  election 
which  he  had  impounded  because  of  the  failure  of  union  officials  to 
file  the  required  affidavits  {Oil  Workers  International  Union  v. 
Elliot, ). 

In  National  Maritime  Union  of  America  v.  Herzog  ( ) , 

a  statutory  court  consisting  of  three  judges  sitting  in  the  United 
States  District  Court  of  the  District  of  Columbia  held,  with  one  judge 
dissenting,  that  the  requirements  of  section  9  (f),  (g),  and  (h)  were 
constitutional.  This  decision  was  affirmed  on  June  21,  1948,  by  the 
Supreme  Court  without,  however,  passing  on  the  validity  of  section  9 
(h).  The  Supreme  Court  found  it  unnecessary  to  pass  upon  the  va- 
lidity of  section  9  (h) ,  the  union  not  being  in  compliance  with  section 
9(f)  and  (g) ,  which  it  found  to  be  constitutional. 

On  June  29, 1948,  another  statutory  court  of  three  judges  sHting  n 
the  United  States  District  Court,  Southern  District,  New  Ycr.  ,  in  two 
cases  with  similar  facts,  held  the  requirements  of  section  9  (h)  to  be 
constitutional,  with  one  judge  dissenting.  In  these  cases,  a  local  of 
United  Retail,  Wholesale  and  Department  Store  Employees  of  Amer- 
ica, CIO,  and  the  American  Communications  Association,  CIO,  were 
in  compliance  with  section  9  (f)  and  (g),  but  not  section.  9  (h), 
( Wholesale  and  Warehouse  Workers  Union  v.  Douds;  American  Com- 
munications Assn.  V.  Douds;  Civ.  46-157;  46-405.)  The  Supreme 
Court  has  granted  certiorari. 

The  constitutionality  of  these  subsections  was  also  challenged  in 
NLRB  V.  Irdand  Steel  (C.  C.  A.  9).  In  this  case  the  Board  had  con- 
ditioned its  order  requiring  the  employer  to  bargain  with  United 
Steelworkers  of  America,  CIO,  upon  the  union's  compliance  with  sec- 
tion 9  (f),  (g),  and  (h)  within  a  specified  period  of  time.  The 
court  of  appeals  granted  enforcement  of  the  Board  order  with  the 
condition,  and  review  by  the  Supreme  Court  has  been  sought. 

SUSPENSE  DOCKET 

In  limiting  Board  action  until  the  filing  requirements  of  sections  9 
(f),  (g),  and  (h)  have  been  met,  all  three  sections  use  the  words,  "No 
investigation  shall  be  made  *  *  *  of  any  question  *  *  * 
concerning  the  representation  of  employees,  no  petition  under  section 
9  (e)  (1)  shall  be  entertained,  and  no  complaint  shall  be  issued  pur- 
suant to  a  charge  *  *  *."  Use  of  the  words  "no  petition  shall  be 
entertained"  in  connection  with  union-shop  authorization  elections 
has  been  interpreted  by  the  general  counsel  to  require  him  to  refuse 
to  accept  petitions  for  this  type  of  election.  Similarly  he  has  inter- 
preted the  words  "no  investigation  shall  be  made"  in  connection  with 
representation  elections  as  requiring  him  to  accept  such  petitions  but 
forbidding  him  to  take  any  action  with  respect  to  them.  By  implica- 
tion the  statutory  treatment  of  unfair-labor-practice  charges  requires 
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th^y  become  &Zt(h^'Jn^';^lZ?^  ''^'"P'*"'''  "'  ''^^^  I'*'"* 

unt,^rXS:,"S'^Si     ''''^•■^^"l^*^  *»  ^»*^''«t  Petitions  for 

representation  elections  an^nJirfki^  and  docketing  petitions  for 
not  in  compliance  In  sScals  rim 'i"P'"*'V'*.^V'-ges  from  unions 
union  stat/ng  thai  its  netkion^r  "hi    ''"^  T^'=''>  **»*  to  the  filing 

filing  deficiency  is^;^^eC  with  niTla^'Jeriod"'"'"^^  ""'•*"  ^^' 

the^^rSa^nrtK^^^^^^^^^  -tion  taken  on 

ing  or  charging  miw   s  one  tli. T    "  ^""^l?'""''^?-    «  the  ,>etition- 

thl  internatln^al  unTon  wi?h  wh  ch  ft  'iraffivTV  k  '=°"'Pli«"<*-  ""d 
it  is  the  general  practice  to  disW^fKo  ''^'"'t^d  has  not  complied, 
ever,  if  the  union  is  o^^!  which  hfc  K  *"*•'*  ""  *''f.  '^""'  d«>'-  How- 
thatWtusk.can  eof  JLwXctS  J?nV"  *^°'"P  'r«'  "!>d  ha«  lost 
tor  has  cause  to  believe  comnlUn^r-^'",''*/'"','*'^  ''^jr'"""'  ''irec- 
tigated  and  made  rSj  fTtaTacti^o?  '''*'^^''  *^«  '^"^  '«  -— 

ini?r.^t7heTn'i:,!']^nSd:'  ISiJ^f  '^"bfr  -"r  ^T^^-'-^ 

ssL^i^'SSerL^c'J;^^^^ 

Siatic  renewal^ttrommon   n  ShSVr^ln'  iht'  '""^  "T 

Sglr^  ti^i'itofa  r^T^^'^r^^y^^^^^ 

unio^n  W  it^se^^^^^^^^^^^ 

temporarily  out  of  compliance,  there  kanotl^r  lid"  f'^.t*'^  ""J""' 
An  employer  against  wLm  a  charge  has  been  filed  h^,»n  '"^'"'^; 
m  the  early  determination  of  the  vf lidi?y  of  such  chtrL      An    ''* 

SSL^^lVrTne^To&tVrM^^^ 

vening  union  delays  c"ombT"t?c2Zicf ''"^''^  "'^"^  ■*"  '"*«'■ 

secdonTTfT  (S'"r.!dThrb:"ami^'Tr^'PP-  J-^^l-"72)  that 
not  be  entertainfd''^th  reLtfT  "i?^*^  ^^  "^.'"^  t''^  ^°'-<l«  "shall 
tions  as  well  ^^^io^t^V^^^.S^^Z^^^t^^^^  ^''- 

req'JS.SndThJ^VppeTrs^^^^^^^^  i'"'*']^  '^<^"^^'-^<^-<^'> 

ifo-^vr.iesT;CdSS"  ^^^^^^^ 

se^r O^'fTTS'anl  th/tTm^lTdedT'^- r^^^^^^^  £[ 
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no  petition  under  sections  9  (c)  and  9  (e)  (1),  and  no  charge  by  a 
labor  organization  under  section  10  (b)  shall  be  entertained  unless 


PLACE  OF  FILING 


The  information  required  in  section  9  (f)  and  (g)  is  filed  with 
the  Secretary  of  Labor,  while  the  non-Communist  affidavits  required 
by  section  9  (h)  are  filed  with  the  Board.  Both  are  conditions  prece- 
dent to  the  availability  of  the  processes  of  the  Board.  Coordination 
of  the  two  filings  has  been  a  source  of  some  delay.  The  general  coun- 
sel testified  (hearings,  pp.  1169,  1170)  that  if  the  filing  requirements 
were  consolidated  in  one  agency  much  difficulty  could  be  avoided. 
The  committee  agrees  that  this  would  be  preferable  to  the  present 
arrangement. 

There  does  not  appear  to  be  compelling  reasons  for  the  selection 
of  either  the  Labor  Department  or  the  Board  as  the  place  of  filing. 
Since  the  filing  is  so  closely  related  to  the  Board's  action,  it  seems  to 
be  more  properly  the  place  for  filing.  Because  of  the  statute  of  lim- 
itation on  charges,  and  the  Board's  rules  on  timeliness  of  petitions 
in  contract  bar  cases,  the  time  element  in  filing  often  becomes  quite 
important.  Especially  is  this  true  if  the  amendments  suggested  above 
under  the  subtitle  "Suspense  Docket"  are  adopted.  Having  a  closer 
realization  of  these  problems,  the  Board  will  be  under  a  greater  com- 
pulsion to  expedite  filing  procedures.  The  committee,  therefore,  rec- 
ommends that  the  filing  requirements  be  consolidated  in  the  Board. 

COMPLIANCE  WITH  SECTION  9    (F)    (B)   ON  EXPIRATION  OF  A  FISCAL  YEAR 

Section  9  (f)  (B)  requires  each  labor  organization  to  file  financial 
reports  "as  of  the  end  of  its  last  fiscal  year."  In  construing  this 
provision,  a  question  arose  as  to  whether  the  term  "last  fiscal  year" 
referred  to  the  fiscal  year  last  preceding  the  filing  of  the  required 
report  or  to  the  fiscal  year  last  preceding  the  filing  of  the  petition  or 
charge  by  the  union.  To  illustrate,  a  union  whose  fiscal  year  expired 
on  December  31  filed  its  first  financial  statement  on  September  1, 

1947,  using  its  December  31,  1946,  fiscal  statement.    On  January  5, 

1948,  it  files  an  unfair-labor-practice  charge.  It  has  only  been  4 
months  since  it  made  the  required  filing  with  the  Secretary  of  Labor, 
but  the  end  of  a  new  fiscal  year  has  intervened.  Must  there  be  a  new 
financial  statement  filed  before  the  January  5  charge  may  be 
processed  ?  The  general  counsel  ruled  in  the  affirmative,  believing  it 
to  be  the  interest  of  the  provision  to  require  current  financial 
information. 

Unions  put  forward  the  quite  reasonable  argument  that  an  undue 
hardship  was  imposed  upon  them  in  requiring  filing  immediately 
after  the  close  of  their  fiscal  year  as  a  condition  precedent  to  haying 
their  cases  acted  upon.  Their  books  were  frequently  not  audited, 
they  said,  until  some  time  after  the  close  of  the  fiscal  year,  and  thus 
there  was  a  period  in  which  they  were  unable  to  have  their  cases  acted 
upon.  The  same  auditors  usually  examined  the  books  of  the  various 
locals,  and  there  was  a  further  time  lag. 

The  general  counsel  then  established  a  90-day  period  of  grace  after 
the  close  of  the  fiscal  year  in  which  to  file.     Both  the  Board  and  the 
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Kt  Lch  rJ"'^''"^'''*'^^  *'*  committee  that  authority  to 
fonhf  .fct^r-  ^'^"*'?  ^  "^""^^  *nt«  *•>«  statute  since  they  have 
doubt  as  to  their  autlionty  now  to  take  this  action.  ^ 

unlorkX""  m?w  '^"'  ''''^r  *  P^""**  "^  S""''  «!»«  P'-^^isio"  i^ 
unwoiKaDle.     While  it  appears  tliat  a  construction  in  wliicli  comoli- 

ance,  once  accomplished,  is  effective  for  a  full  year,  irrespwdve  olf  the 

of  th^sSf  rC '  *'"  ""T>  ^u""?  ^«'"-'  '^  P°-We  uX  th^  woS: 
refl;^?inl  f  V,i '  ■  .  '^  "'*"'l  '^  ^*^Pg  *•»«  information  curi-ent  and 
reflecting  the  union's  present  financial  position.    The  committee  be- 

iTalblP  ^?t?"'*'/  °*  ^^  ^''^'  i"  ^'"'•1' to  «1«  would  noT  be  unrS- 
^  V  nV^'^j;**?'®  recommends  tlie  insertion  of  the  words  "wWch 
report  shall  be  filed  within  120  days  of  the  end  of  such  S  yeTi^  at 
the  appropriate  place  in  section  9  (f )  (B)  (1).  ^ 

"OFTICERS" 

"offiS'^^f  ^tl,l  IT*"""'  '^*  Pon:Comraunist  affidavit  to  be  filed  by  the 
B^rd  Tn  ilf  •  •  o^-g^'^at'""  seeking  to  use  the  services  of  the 
Jioard.  In  determining  who  are  officers  within  the  meanintr  of  this 
provision,  the  Board  has  not  looked  bevond  the  conTtitu  ."o^of  he 
labor  organization  involved.  As  a  result,  a  few  labor  organizations 
have  amended  their  constitutions  to  provide  that  memteil  of  ex^u 
tive  councils  and  committees  are  not  officers.  Thus,  tlv^  individSs 
who,  as  a  practical  matter,  both  formulate  union  po  icy  and  carry  t 
out,  may  not  be  required  to  execute  the  affidavit  (hearing,  p.  11717 
The  provision  has  not  operated  to  require  affidavits  of  another  group 

lr"inion"'lll^r  "-??  "  position  to  exercise  considerable  cfntro? 
over  union  affairs.  Tlie  union  business  agent  or  the  international 
representative,  ii,  many  instances,  has  more"  influence  in  such  affdra 
than  do  officers  of  a  particular  local.  Again,  the  local  district  councU 
of  a  parent  labor  organization  sometimes  dJes  all  the  L.Ui  ling  for 

unioXtTtitutLr^  ^•^""'''^  "^"'^'•^  "-^  -^  officer^^withiif  Z 

Testifying,  before  the  committee  (hearings,  p.  1171),  the  ireneral 

counsel  suggested  that  the  committee  give  consideration  to  a  deEon 

ti  law'™        '"  '  '"''"^'^  ''"'''^'  ^^''  P^^'^^^^  circumvention  of 

vid^A^h'.?T'l*'^  Tr'^^'w  '  *^^^  '^^^^"  ^  (^)  ^  amended  to  pro- 
vide  that  the  term  "oflicer"  for  the  purposes  of  the  section  be  defined 
to  include  members  of  all  policy-foimfng  and  goveS  bodies  and 
anyone  who  exercises  negotiating  authority. 

FILING  BY  EMPLOYERS 

The  argument  most  often  advanced  by  union  leaders  afrain^t  thA 
requirements  of  section  9  (h)  is  that  it  is  not  alsHpnlica^rto  e^^^ 

ste's'1™^^^^^  "  ^  ^""'^*r  P^^^^^^"^  '^  -^''  tie  Board^s 
services.    Suggestions  for  an  amendment  to  accomplish  this  DurDoso 

were  made  by  various  witnesses  during  the  committee  hearini  Th^ 
conimittee  can  understand  that  there  may  be  some  feeling  of  Sjustic^ 
frnr^'fif'""^  1  ^^'  uuion  officer  who  sits  across  the  bar|a?ning  tabl^ 
mTis^affidS^^''  "'^  '"  ^^^  ^^^  -^"^^^^  '^  -^^ '^  --Com! 
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It  was  the  stated  purpose  of  the  act  to  create  and  preserve  a  balance 
in  the  law  as  between  labor  and  management.  The  committee  has  fre- 
quently expressed  its  determination  to  recommend  amendments  if  it 
appears  that  the  law  operates  to  create  an  injustice  to  either  unions  or 
employers.  While  the  committee  has  not  discovered  any  evidence  that 
a  substantial  number  of  Communists  may  be  found  among  corporate 
officers,  employers,  or  management  representatives  who  are  respon- 
sible for  labor  relations,  in  the  interest  of  creating  and  preserving  a 
balance  in  the  law  as  between  labor  and  management,  it  is  recom- 
mended that  they  also  be  required  to  file  non-Communist  affidavits  as 
a  condition  precedent  to  use  of  the  act. 

The  committee's  only  reservation  with  respect  to  this  amendment 
arises  out  of  questionable  constitutionality.  The  Board's  principal 
argument  in  defense  of  the  validity  of  section  9  (h)  in  those  cases 
where  constitutionality  has  been  raised  has  been  that  it  rests  on  a 
congressional  finding,  justified  on  the  facts,  that  Communist  labor 
leaders  use  unions  for  political  purposes  rather  than  the  collective 
bargaining  purposes  which  the  law  seeks  to  encourage.  A  similar 
finding  with  respect  to  the  suggested  amendment  would  be  more  diffi- 
cult to  make  in  view  of  the  meager  evidence  of  Communist  infiltration 
into  business  enterprises. 

CONCLUSIONS  WITH  RESPECT  TO  THE  AFFIDAVIT  REQUIREMENT 

The  committee  believes  that  the  non-Communist  affidavit  provision 
has  already  demonstrated  its  effectiveness  as  an  aid  to  unions  and  their 
members  in  their  desire  to  drive  the  Communists  from  positions  of 
power  in  labor  organizations.     Since  that  point  having  been  estab- 
lished beyond  argument,  consideration  should  be  given  by  Congress 
to  perfecting  the  approach  to  the  problem.     Communists  do  not  givey 
up  easily  and  have  and  will  take  quick  advantage  of  any  loopholes! 
which  appear  in  the  law.     Control  of  the  labor  movement  has  been! 
the  Communists'  most  effective  means  of  gaining  ultimate  control 
of  the  government  itself  in  many  European  countries. 

The  committee  wishes  to  emphasize  as  strongly  as  possible  that  in 
any  consideration  of  amendments  to  this  section,  great  care  must  be 
given  to  prevent  litigation  of  the  question  in  Board  hearings.  If  the 
parties  to  Board  hearings  are  permitted  to  question  the  veracity  of 
the  affidavit,  or  the  fact  as  to  it  having  been  filed,  records  will  be  hope- 
lessly overburdened  with  such  proof.  Board  hearings  must  be  con- 
fined to  evidence  going  into  merits  of  the  case  at  hand  if  the  Board 
is  to  carry  out  its  real  function  of  deciding  unfair  labor  practice  cases 
and  determining  bargaining  representatives.  The  Board  recognized 
this  principle  in  Lion  Oil  Co.  (15-It-2264)  when  it  upheld  the  ruling 
of  the  hearing  officer  in  his  denial  of  the  employer's  motion  to  dis- 
miss the  petition  since  the  record  did  not  show  the  petitioning  union 
had  complied  with  the  requirements  of  section  9  (f)  and  (h).  The 
Board  said  that  compliance  is  clearly  for  the  Board  to  determine  and 
its  official  records  indicated  that  the  union  had  complied. 
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Compulsory  Union  Membership 
union  shop  authorization  elections 

...  • 

The  closed  shop  which  requires  preexisting  union  menibei-ship  as  a 
condition  of  obtaining  employment  was  abolished  by  the  act.  Em- 
ployers  are  permitted,  however,  to  enter  into  agreements  with  a  union 
which  is  the  unassisted  majority  choice  of  the  employees  in  an  appro- 
priate bargaining  unit,  requiring  all  such  employees  to  become  mem- 
bers of  the  union  within  30  days  after  being  hired  if  a  majority  of  such 
employees  have  shown  tlieir  intent  by  a  secret  ballot  to  confer  authority 
upon  their  representative  to  negotiate  such  an  agreement  (sec.  8  (a) 
(3)).  The  procedural  mechanics  for  the  authorization  election  are 
provided  by  section  9  (a). 

The  election  requirement  has  been  subjected  to  criticism  from  various 
sources.  The  principal  complaint  of  labor  organizations  is  that  the 
majority  vote  of  those  eligible,  rather  than  the  majority  vote  of  those 
voting,  IS  required.  This  complaint,  however,  has  been  based  more 
upon  principle  than  upon  pnictical  results.  Statistics  referred  to 
below  show  that  authorization  elections  have  been  won  by  unions  in 
98.2  percent  of  the  cases^  and  that  84  percent  of  the  eligible  voters 
voted  in  favor  of  the  union  shop.  An  analysis  of  the  135  elections 
lost  by  the  unions  between  February  1  and  April  30,  1948  (hearings, 
p.  59),  indicates  that  few  of  them  were  lost  because  of  the  "majority 
of  those  eligible"  requirement. 

Both  the  Chairman  of  the  National  Labor  Relations  Board  and  the 
general  counsel  have  indicated  their  disapproval  of  the  voting  require- 
ment. While  the  Board  itself  has  not  been  much  burdened  with  the 
authorization  election  requirement  (only  one-third  of  1  percent  of 
the  union-shop  cases  came  before  the  Board— hearings,  p.  50),  it 
believes  that  the  administrative  burden  upon  the  field  personnel  has 
necessarily  distracted  their  attention  from  their  other  responsibilities 
under  the  act  (hearings,  p.  50).  The  general  counsel's  objection  is 
chiefly  that  the  results,  as  shown  by  the  elections  so  far  conducted,  do 
not  justify  the  expense  to  the  Government  in  conducting  them  and 
the  difficulty,  if  not  impossibility,  of  conducting  them  in  industries 
(such  as  building  construction)  where  employment  is  intermittent. 
Employers  have  divided  in  their  recommendations  on  the  desirabil- 
ity of  eliminating  the  voting  requirement.  A  few  have  expressed  the 
opinion  that  such  elections  have  the  practical  effect  of  increasing  the 
number  of  contracts  with  compulsory  membership  features.  They 
point  out  that  the  election  provision  has  taken  this  subject  out  of  the 
field  of  collective  bargaining,  since  an  employer  will  almost  always 
yield  to  the  union's  request  for  a  union  shop  after  his  employees  have 
demonstrated  their  desire  by  an  overwhelming  vote. 

Other  employer  spokesmen  have  insisted  that  experience  with  the 
requirement  has  not  been  sufficient  to  justify  its  elimination.  They 
pointed  out  that  the  elections  so  far  conducted  have  been  held  for  the 
most  part  where  there  was  already  a  contract  with  union  security 
provisions.     At  the  committee's  request,  a  check  was  made  by  the 


general  counsel  for  a  short  period  to  determine  the  validity  of  this 
statement.    The  chart  appearing  on  page  63  of  the  hearing  does  bear 
out  the  assertion  that  the  elections  being  held  are,  for  the  most  part,  in 
instances  where  prior  union  security  contracts  were  in  existence.    The 
election  results,  however,  do  not  establish  any  substantial  evidence  that 
in  the  absence  of  prior  union  security  contracts  authorization  will  not 
be  granted  by  the  vote  of  the  employees.    They  may  indicate  that  more 
elections  are  lost  in  those  instances  where  there  is  no  histoiy  of  pre- 
vious union  security  contracts.    Further,  it  seems  obvious  that  labor 
organizations  have  requested  authorization  elections  in  situations 
where  they  have  reason  to  believe  they  have  the  best  chance  of  success. 
Still  other  witnesses  argued  that  the  expense  to  the  Government  of 
conducting  the  elections,  and  the  burden  on  the  Board,  was  well  worth 
the  price  so  long  as  any  elections  were  being  lost,  since  it  made  it 
impossible  for  compulsory  membership  conditions  to  exist  against  the 
will  of  the  majority  of  the  employees  affected.     They  further  insisted 
that  the  burden  upon  the  Board  was  temporary  in  nature,  and  pre- 
dicted that  pressure  for  such  elections  would  exist  in  constantly 
diminishing  proportions.      Month  to  month  statistics  of  the  Board 
on  the  number  of  elections  held  has  borne  out  this  prediction.     The 
high  point  in  elections  held  was  reached  in  May  1948,  with  4,470 
conducted.     By  September  1948  the  number  of  elections  held  had  been 
reduced  to  2,340.      Accompanying  this  reduction  in  the  number  of 
elections  held  was  the  increasing  capacity  of  the  Board  to  handle  such 
elections  with  a  minimum  of  effort.     Perfection  of  procedures  and 
mechanics  has  resulted  in  regional  offices  being  able  to  hold  elections 
now  within  2  weeks  from  the  date  they  are  requested. 

Various  charts  which  present  the  picture  on  union-shop  authoriza- 
tion elections  through  April  1948  are  found  on  pages  57,  59,  and  63  of 
the  committee^s  hearings.  For  a  more  recent  analysis,  the  Board  has 
prepared  three  additional  charts,  which  appear  at  the  end  of  this 
section. 

Remaining  to  be  considered  are  the  practical  difficulties  of  conduct- 
ing such  elections  where  employment  is  intermittent.  The  closed  shop 
has  been  traditional  where  union  labor  is  used  in  the  building  trades. 
The  mechanics  of  compelling  union  membership  after  30  days  of  em- 
ployment, and  under  a  contract  entered  into  only  after  an  election 
conducted  by  the  Board,  were  obviously  not  tailored  for  an  individual 
construction  job.  As  construction  of  a  building  proceeds,  the  mem- 
bers of  various  craft  unions  are  called  in  to  perform  their  particular 
work.  In  many  cases,  the  total  employment  of  any  one  craft  on  one 
building  is  much  less  than  30  days.  A  petition  for  a  union-shop 
authorization  election  filed  today,  and  processed  to  the  point  of  an 
election  1  month  later,  would  find  no  members  of  the  petitioning  craft 
still  on  the  job  on  the  day  of  the  election. 

In  an  attempt  to  solve  the  problem,  the  general  counsel,  with  the 
cooperation  of  the  building-traaes  department  of  the  American  Federa- 
tion of  Labor  and  various  employer  associations,  worked  out  the  "labor 
pool"  plan.    In  general  outline,  the  plan  is  as  follows :  A  petition  is 
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filed  bv  the  buiMing-trades  council  in  a  geographical  area  where  the 
<K,unc,l  regularly  contracts  with  an  identifiable'  group  rfempWe^ 

sen^bles  the  pay  rolls  of  all  employers  in  the  group.  A  card  iLord  for 
each  employee  whose  name  appeal^  on  one  oFmore  of  such  paTrolls^s 
prepared  showing  the  number  of  days  during  the  past  year  he  W 

a^eteVe^hninL:;;  ""?m"*  '"1*  ""P'">"^-    ^asuafs  anftransieS 
are  then  eliminated  and  those  whose  names  remain  constitute  the  num 
ber  of  employees  to  be  affected  in  establishing  the  bargain  nrimitTf 
ag^^eS. ""''  '"^  ^^^^'^^^  »  ""'»"  ^'-P'  't  -ay  be^Sed"!  by 
Some  question  may  arise  that  this  plan  carries  out  thi>  full  intonf 

c«1hit1l)  a"iorll'  "Y  ""  ^'"^^  sh^HrS.ced  iftt 
nTr\1o\  Ii     •  ^  V  ?3^^ ?"P  o/  employers  are  treated  as  "the  employer  " 

Ihe  plan  was  first  tested  in  the  heavy  construction  indn^trv  in  or, 

n.u'^cJtri'eVelSTn  Dp^^nf  ^'«'''""'  ^*  ^"^  P''^""*'!  *«  ^""d^^t  a 
encounKtftfhe    LStas  n^  w7h^,r 'tH  '""^"'•'^^  T''^ 

iot  inToc^^s'^iiX  T*-    '^fff^^^^^^^^ 

ioOO  pofiinTpIac"es  'i^  could  nK^el^d  S  itThrSa^d  '^''" 

?;'aa^?hi.Ki,ie.^s3a:"^^^^^^^^ 

was  affectel  by  interstate^ommpt!.»  t^.If'*"?PV"1  ^^^*  *h"''  b»«'n«ss 
to  the  jurisdict  rof  the  b3'''^  num w"V'  ''?*''"  ''^'"^  ^""^^^^ 
closed-shop  contracts,  and  S  because  fh^^ip  *  unions  already  had 
enactment'of  the  law  and  hfd  a  wTime  Luo  ^".^^''tW*^  l'^''\  *S 
to  being  made  a  part  of  thp  "nnif  "'^c'       ™  ^?  "*?•    ^"®y  objected 
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They  illustrate  the  tremendous  task,  if  not  impossibility,  of  conduct- 
ing such  elections  in  this  industry. 

The  Board  has  been  processing  union-shop-authorization  elections 
for  approximately  a  year.  During  that  year  only  about  5  percent  of 
the  eligible  voters  voted  against  the  union  shop,  and  less  than  2  percent 
of  the  elections  resulted  in  rejection  of  the  union  shop.  The  cost  to  the 
Government  of  2,457,352  employees  voting  is  estimated  by  the  Board 
at  about  40  cents  a  vote. 

On  May  5, 1948,  bills  were  introduced  in  both  branches  of  Congress 
seeking  to  eliminate  the  union-shop-authorization  vote.  S.  2614,  in- 
troduced by  Senator  Ives,  retained  the  vote  to  rescind  the  authority 
to  enter  into  a  union  shop,  but  dispensed  with  the  necessity  of  such  a 
vote  as  a  condition  precedent  to  a  legal  union  shop.  The  bill  also  re- 
tained the  requirement  that  a  union  be  in  compliance  with  the  non- 
Communist  oath,  and  other  filing  provisions  of  sections  9  (f),  (g), 
and  (h). 

In  recommending  elimination  of  the  union-shop-authorization  vote, 
the  committee  believes  it  is  essential  that  the  two  provisions  of  the 
Ives  bill,  mentioned  above,  be  retained  in  the  law.  By  retaining  the 
deauthorization  election  provision  the  way  is  still  open  for  employees 
not  to  have  the  union  shop  imposed  when  the  majority  do  not  want  it. 
The  2  percent  which  rejected  the  union  shop  last  year  could  still  do  so 
under  the  Ives  bill.  Equally  important  is  the  fact  that  the  filing  re- 
quirements do  serve  to  prevent  Communist-led  unions  from  obtaining 
a  form  of  union  security  which  may  serve  to  perpetuate  their  leader- 
ships. 

The  general  counsel  has  suggested  an  amendment  to  the  Ives  bill 
which  this  committee  strongly  recommends  (hearings,  p.  71).  Under 
the  Ives  bill  the  petition  for  deauthorization  could  only  be  filed  when 
a  union  shop  contract  was  presently  in  force.  The  suggested  amend- 
ment would  permit  the  election  to  be  held  before  such  a  contract  is 
entered  into.  It  is  also  suggested  that  provision  be  made  that  the  re- 
scission of  authority  shall  operate  to  prevent  the  parties  from  entering 
into  a  union-shop  contract  until  the  majority  of  the  employees  eligible 
to  vote  have  so  authorized. 

The  committee  recommends  the  act  be  amended  as  follows:  That 
section  8  (a)  (3)  (i)  and  (ii)  of  the  National  Labor  Relations  Act 
is  amended  to  read  as  follows : 

If  such  labor  organization  is  the  representative  of  the  employees  as  provided 
in  section  9  (a),  in  the  appropriate  collective  bargaining  unit  covered  by  such 
agreement  when  made  and  has  complied  tdth  all  the  requirements  imposed  hy 
sections  9  (/),  (g),  and  {h).  (ii)  unless,  following  an  election  held  as  provided 
in  section  9  (e)  (2)  within  one  year  preceding  the  effective  date  of  such  agree- 
ment, the  Board  shall  have  certified  that  at  least  a  majority  of  the  employees 
eligible  to  vote  in  such  election  have  voted  to  rescind  the  authority  of  such 
labor  organization  to  make  such  an  agreement.  ^ 

That  paragraph  (1)  of  section  9  (e)  of  such  act  be  repealed. 
That  paragraph  (2)  of  such  section  is  amended  to  read  as  follows : 

(2)  Upon  the  filing  with  the  Board  by  30  per  centum  or  more  of  the  employees 
in  an  appropriate  collective  bargaining  unit  of  whom  a  labor  organization  is  the 
representative  as  provided  in  section  9  (a),  of  a  petition  alleging  they  desire 
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That  subsections  (f),  (g),  and  (h)  of  section  9  of  such  act  b« 
amended  by  striking  out  tEe  words  Vo  petition  under  sTtbn  9^e^ 
tiolis      "  ^  -^^'^-"ed,"  where  they  apf^ar  in  eilch  of'^TicrsiLS^ 

Analysis  of  undan-shop-authorigation  elections  Aug.  22,  1947~Sept.  SO,  1948^ 


State 


Number 

of  elee- 

tions 


Remits  of 
elections 


Total. 


Alabama 

California 

Colorado 

Connecticut 

Delaware 

District  of  Columbia' 

Idabo 

niinois " 

Indiana 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan. 

Minnesota 

Mississippi 

Missouri 

Montana.. 

Nevada 

New  Hampshire -."I  I 

New  Jersey  

New  Mexico. .  .. 

New  York 

North  Dakota 

Ohio :::.": 

Oklahoma 

Oregon 

Pennsylvania '.".. 

Rhode  Island 

South  Carolina 

Utah ::::;::: 

Vermont 

Washington 

West  Virginia.... I ^W" 

Wisconsin 

Wyoming """ 

Alaska 

Hawaii 

Puerto  Rico.. 


»  36, 167 


149 
2,759 
336 
290 
38 
233 
58 
•1,849 
758 
290 
297 
211 
121 
321 
1,490 
1,194 
934 
24 
•2,644 
152 
8 
80 
863 
27 
•3,808 
13 
1,841 
263 
1,064 
1,626 
243 
16 
142 
49 
1,064 
131 
596 
21 
1 
16 
155 


For 
union 
shop 


25,530 


Against 
union 
shop 


Eligible 
votes 


634 


2,844,146 


Valid  votes  cast 


Total 


For  propo- '  ^rainst 


sition 


proposi- 
tion 


2,  457, 352 


147 
2,653 
329 
288 
36 
227 
58 
1,818 
733 
282 
291 
206 
130 
312 
1,464 
1,143 
888 
24 
2,568 
150 
8 
79 
852 
36 
3,765 
12 
1,799 
251 
1,036 
1.590 
240 
16 
139 
44 
1.034 
130 
585 
21 
1 
15 
150 


2 

106 
7 
3 
2 
6 
0 
30 
25 
8 
6 
5 
1 
9 
36 
51 
36 
0 
75 
2 
0 
1 
11 
I 
42 
1 
42 
12 
28 
36 
3 
0 
3 
5 
30 
1 
13 
0 
0 
1 
5 


38,412 
213,603 
12,607 
42.593 
2,874 
17,687 
2,804 
219,  270 
106,084 
17,457 
32,687 
20,470 
39,120 
44,825 
190,262 
303.021 
52.992 
6,797 
118,552 
5,829 
107 
19.286 
162. 049 
1,183 
303,933 
444 
355,088 
9.289 
58,857 
240,168 
42.211 
7.213 
5,767 
8,126 
92.023 
27.702 
103. 515 
807 
62 
2.934 
15.445 


30.174 
180. 515 
11,743 
38,173 
2,408 
13.861 
2,506 
185,331 
90,609 
15,184 
28,596 
17,847 
33,076 
39.932 
167, 962 
258.570 
45,987 
5,896 
103.802 
5,196 
91 
16.662 
134,940 
1,044 
370.961 
387 
220.412 
7,897 
51,150 
208.238 
37.361 
5.996 
5.069 
6.919 
84.559 
23.787 
9a  563 
741 
51 
3.181 
11.972 


2, 316, 383 


28,979 
167. 166 
11,330 
35,943 
2,329 
13. 124 
2,358 
172,0.33 
84,551 
13,791 
27,240 
17.073 
31. 175 
38,  2.'5fi 
156,848 
247.706 
43.825 
5,485 
96,496 
5,005 
87 
15,659 
126.973 
978 
258.390 
372 
202.495 
7.488 
48.388 
197, 697 
35.099 
5.778 
4.772 
6.514 
80.646 
22.812 
85,650 
705 
49 
1,906 
11,310 


140,969 


1.195 
13,349 
413 
2;2» 
79 
737 
148 
13,298 
6,058 
1,393 
1.S58 
774 
1,901 
1,676 
11,114 
10,864 
^162 
411 

4,aM 

IflS 
4 

1.003 
7,967 
66 
12.571 
15 
17.917 
409 
2.862 
10.541 
2.262 
217 
297 
405 
3.913 
975 
4.913 
36 
3 
273 
662 


Dlk'SJa' Te'nSl'TeS^^^^^^  ^^°^^  «-^*.  ^o-*.  Nebrwka,  North  Carolin*.  South 

^  {ncludes  3  elections  in  which  the  results  arc  indeterminate 
» Includes  1  election  in  which  the  result  is  indctermina?e 

Source:  National  Labor  Relations  Board.  Administrative  Statistics  Branch,  Nov.  15. 1948. 
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Union-security-authorization  elections  held  February  19^8  to  Sept.  30,  1948  * 


Total,  February 
to  September 
1948 


Consent 

Stipulated 

Regional   director   di- 
rected  

Board  ordered 


February  1948. . 

Consent 

Stipulated 

Regional   director   di- 
rected  

Board  ordered 


March  1948. 


Consent 

stipulated 

Regional  director  di- 
rected   

Board  ordered 


Total 
elec- 
tions 


Eligible 
voters 


VaUd 

votes 

cast 


24,215  ,2,560.899  12,209,631 


23,228 
72 

911 
3 


2,229,855 
35,883 

303,914 
190 


1, 930, 170 
27,184 

252,047 
172 


1, 604       191, 107 


1,464 
6 

34 
0 


173,607 
2,203 

15,297 
0 


169,924 


155,551 
2,034 

12,339 
0 


2,755 


April  1948. 


Consent 

Stipulated 

Regional   director  di- 
rected  

Board  ordered 


May  1948. 


Consent 

Stipulated.. 

Regional   director  di- 
rected  

Board  ordered 


2,703 
3 

49 
0 


261.445 


247,920 
294 

13,231 
0 


232,760 


221,282 
271 

11,207 
0 


3,305 


3,181 
9 

116 
0 


347,463 


329,673 
3,130 

14.660 
0 


307.400 


292,118 
2.571 

12,711 
0 


4,470 


4,160 
20 

290 
0 


309, 196       325. 925 


327,810 
4,088 

37,298 
0 


291.260 
3,579 

31,086 
0 


June  19^. 


Consent 

Stipulated -.. 

Regional   director   di- 
rected  

Board  ordered 


July  1948. 


Consent 

Stipulated. 

Regional   director   di- 
rected  

Board  ordered 


Total 
elec- 
tions 


4,047 


Eligible 
voteri 


433,341 


Valid 

votes 

cast 


369,139 


3,892 
14 

140 
1 


379,026 
15. 213 

39,101 
1 


327.992 
9,978 

31,168 
1 


2, 795       418, 592       348, 830 


August  1948. 


Consent 

Stipulated - . 

Regional   director   di- 
rected...  --- 

Board  ordered 


September  1948. 

Consent 

Stipulated 

Regional   director   di- 
rected  

Board  ordered 


2,600 
7 

96 
1 


294,164 
628 

123, 713 
30 


239,132 
568 

109,052 
29 


2,999 


2,879 
5 

114 
1 


328,546 


277,866 
212 

50,309 
159 


270,351 


233,729 
176 

36,296 
151 


2,340       220,209       185,302 


2,259 
8 

73 
0 


199,789 
10, 115 

10,305 
0 


169, 106 
8,009 

8,188 
0 


1  Unadjusted  data. 

Source:  National  Labor  Relations  Board,  Administrative  Statistics  Branch,  Sept.  12. 1948. 

Siee  of  unit  in  union-shop  security  authorization  elections  held  Feh.  1  to  June 

SO,  1948 


Total 
elections 

Size  of  unit 

1-249 

250-449 

500-999 

1,000  {Ad 
over 

Total  elections 

16,244 

14,921 

708 

381 

234 

February        . .. .— 

1,504 
2.859 
3,308 

4,478 
4,095 

Percent 
100.0 

1,342 
2,640 
3,025 
4,168 
3,746 

Percent 
91.9 

80 
118 
147 
177 
186 

Percent 
4.4 

43 
70 
83 
81 
104 

Percent 
2.3 

3» 

March               ............. ....... . 

31 

April 

53 

May       

53 

June            .      - .- 

S» 

Total.  5  months         ^ 

Percent 
L4 

Febr  uarv                                     ... ....... 

100.0 
100.0 
100.0 
100.0 
100.0 

89.2 
92.3 
91.5 
93.1 
91.5 

5.3 
4.1 
4.4 
4.0 
4.6 

2.9 
2.5 
2.5 
1.8 
2.5 

3.& 

March                        

1.1 

April 

Lft 

May      

1.1 

June               .    

L4 

Source:  National  Labor  Relations  Board.  Administrative  Statistics  Branch,  Nov.  15, 1948. 
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While  we  have  recommended  an  amendment  which  will  dispense 
with  the  requirement  of  elections  to  authorize  the  union  shop,  thfco^ 

Sm^iin*'  ***•  ""''^^  '^'yt'  I*?  ''«"«*  '^^'  the  other  restrictions  upon 
compulsoiy  union  membership  must  be  retained.  When  Coneress 
abolished  the  closed  shop  and  permitted  the  union  shop  wi?h  Vhe  fafe! 
pard  that  it  might  not  be  used  to  deny  employment  to  anyone  whoL 
lack  of  membership  was  occasioned  by  anything  other  than  refusal 

IttKr r.f  *>\''l*'"  t  -d/g"l-  nie^bership'dues,"  wi 
attempting  to  eliminate  the  abuses  of  compulsory  membership  while 
still  permitting  labor  organizations  to  enjoy  a  form  of  union  s^urity 
Some  members  of  the  committee  believe  the  law  should  forbid  all 
forms  of  compulsory  membership.    They  point  to  the  various  in 

fr«Tti^^^'^  ^^^^  ^r^  ^"^  "^•"^  '"  *  few  labor-management  con- 
of  thelaT  P|fr/'.^"*  the  law  in  an  effort  to  bypass  the  restrictions 
Of  the  law  Since  the  restrictions  were  provided  for  the  protection 
^htt  lutP  T  ''"'*  *^*  prospective  employee,  they  are  not  something 
which  either  the  emp  oyer  or  the  union  may  bargain  away.  A  sounf 
well-admmistered  union  does  not  need  compulsory  membership  The 
^mce  which  It  provides  will  guarantee  full  membership  We  have 
guaranteed  religious  freedom  and  freedom  of  speech,  the  right  to 
work  at  one's  chosen  profession  should  have  equal  protection 

reoo"„E'M!"?,l'™i**'''  *•?",?*  compulsory  membership.  Congress 
recognized  that  the  "free  rider"  argument  had  some  val  ditv  The 
argument  IS  that  since  all  employed  enjoy  a  wage  incr«^^  or  other 
benefits  obtained  by  the  union,  all  should  be  requiJd  to  p^yfheTr  share 
of  the  expense  of  obtaining  such  by  joining  the  union.  ^  """"^ ''"''^* 
borne  union  leaders  have  insisted  that  their  unions  cannot  continue 
to  exist  without  t^he  closed  shop.  Substantial  increases  in  union  ™ 
Whip  during  the  past  year  would  seem  to  refute  such  statem^nte. 
The  continued  success  _of  the  Railway  brotherhoods  in  maintaining 
and  gaining  new  memberships  while  being  prevented  bv  law  from 
Joncllfsi^nrn  '"'^  membership  also  demonstrates  the  truth  of  the 
conclusion  that  a  sound,  well-admmistered  union  does  not  need  such 
forms  of  union  security. 

The  long  1948  strike  on  the  Pacific  coast  water  front  had  as  one  of 
T^J!!!'^"  t  union's  demand  for  a  continuation  of  the  hiring  hall. 
The  committee  has  published  a  study  of  this  industry.  Attention  is  di- 
rected to  that  portion  of  the  study  which  deals  with  the  practical 
effects  of  a  union-controlled  hiring  hall.    The  power  of  discipline  has 

Sl"'"t:':-\'r?:t  ^''T  "*  the  employers  to  tCSlS 
plhcials     The  right  of  the  employer  to  discharge  for  incompetence 
uisubordipation,  or  failure  to  perform  the  work  as  requir^dCme 
who%  il  usory,  for,  although  an  employer  might  dismiss  a  man  fro^ 
a  particular  work  assignment,  the  longshoremen,  even  though  he  may 

ijroT!f'"'^''  fir^  *''^^"'«'  '^•"»'"*d  »«•»"*  entitled  to  Ws 
share  of  the  work  of  the  port  as  any  other.  More  than  that,  he  could 
be  and-  frequently  was  redispatched  to  the  very  employer  who  had 
dismissed  him,  and  the  employer  was  bound  to  accept  him.  Under 
this  system,  every  incentive  to  good  work  was  destroyed.  No  long- 
shoremen  no  matter  how  competent  or  skilled,  earned  any  more  than 
the  one  who  was  mdolent  or  unskilled.    An  emp  oyer  could  not  reward 


the  efficient  workman  by  giving  him  more  pay  or  more  hours  of  work. 
The  committee  believes  that  in  the  interest  of  the  American  working- 
man,  as  well  as  in  the  interest  of  production,  management  must  exer- 
cise some  control  over  the  hiring  process. 

It  would  serve  little  purpose  to  again  refer  to  the  many  examples 
of  abuses  of  compulsory  membership  which  were  brought  to  the 
attention  of  the  labor  committees  of  both  Houses  of  Congress  prior 
to  passage  of  the  Taft-Hartley  law.  Many  State  legislatures  took 
notice  of  those  abuses  by  passing  laws  attempting  to  regulate  or 
abolish  compulsory  unionism. 

It  has  been  argued  that  the  act's  restrictions  upon  compulsory 
unionism  should  be  removed  because  many  employers  have  demon- 
strated their  dislike  for  the  restrictions  by  entering  into  contracts 
of  questionable  legality,  and  because  employees  have  demonstrated 
their  desires  for  union  security  by  their  overwhelming  votes  in  union- 
shop-authorization  elections.  It  should  be  pointed  out  that  in  those 
elections  the  employees  were  voting  for  the  limited  type  of  com- 
pulsory-membership contracts  which  the  law  permits  with  all  of  the 
safeguards  against  abuse  of  power.  They  were  not  voting  for  the 
closed  shop.  In  answer  to  those  employers  who  have  not  liked  to  see 
the  status  quo  in  their  shops  disturbed,  it  seems  sufficient  to  say  that 
the  restrictions  were  for  the  protection  of  individual  employees  and 
not  for  the  employer's  benefit. 

There  have  been  few  Board  decisions  as  yet  requiring  an  interpre- 
tation of  the  restrictions  upon  compulsory  union  membership.  In 
the  National  Maritime  Union  case  (78  N.  L.  R.  B.  137),  decided 
August  17,  1948,  the  Board  found  that  the  demand  of  the  union  for 
continuation  of  the  traditional  hiring  hall  constituted  a  violation 
of  section  8(b)  (2) .  The  Board  stated  that  the  hiring-hall  provision, 
as  applied  in  the  past,  would  inevitably  operate  to  discriminate  against 
nonunion  applicants  for  jobs.  The  union  was  therefore  found  to 
have  attempted  to  cause  employers  to  discriminate. 

In  Eager  <&  Sons  Hinge  Manufacturing  Co.  (14-RC-8),  decided 
November  9,  1948,  the  Board  held  that  a  union-shop  contract  entered 
into  without  the  union-shop-authorization  election  was  no  bar  to  a 
representation  election  sought  by  another  union,  although  the  con- 
tract had  some  6  months  yet  to  run. 

Perhaps  the  strongest  impact  of  the  law  has  been  in  the  field  of 
compulsory  unionism.  Certainly  those  restrictions  have  been  the  sub- 
ject of  a  concerted  attack  by  organized  labor.  There  have  been  a 
number  of  strikes  in  which  the  major  issue  was  the  union's  demand 
for  continuation  of  a  closed-shop  condition  of  employment.  In  some 
instances  the  employers  have  yielded  to  such  demands  and  entered 
into  contracts  of  doubtful  legality.  Other  labor  organizations,  which 
have  had  closed  shops  for  many  years,  have  availed  themselves  of 
the  orderly  procedures  of  the  act  to  obtain  union-shop  contracts.  The 
act's  prohibition  has  prevented  the  extension  of  the  closed  shop  into 
industries  where  it  had  not  become  common  practice.  The  committee 
believes  that  the  onl)^  alternative  to  prohibition  of  the  closed  shop  is 
the  definitely  less  desirable  complete  Government  regulation  of  the 
internal  affairs  of  labor  organizations  to  prevent  abuses  of  the  closed 
shop.     Other  than  the  elimination  of  the  union-shop-authorization 
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election    tlie  committee  believes  considerably  more  experience  under 
he  act  to  be  necessary  before  either  a  reconmiendation  C  mo  e  o^ 
less  restrictions  would  be  warranted. 


Free  Speech 


Section  8  (c)  provides: 


hemn^1nTnH!^«  ^P'"''"''."''''  ''"?  P'""^'^'''"  '^^"Id  involve  Board 
I^o  u^  1^  endless  argument  over  the  introduction  of  evidence  and 
result  in  the  exclusion  of  facts  and  material,  the  coeix:ive  mture  of 
which  could  not  be  determined  at  the  time  it  was  offmd!    That  ,^^^^^^^ 

SaT^ou^TKa?^'^  ^"^*^-^^-  ^°  «^>^  atto.i^s^^the 

competency  of  such  utterLces^a.m^  lS^^°^^?."^  "^i?""^  <='*''^"'«'  «""^«  the 
the  hearing,  and  "he  Srd  shnn  rt  ,„1  ^  <>rtemined  until  the  conclusion  of 
dence.  No  brejudlcl  can  of  «?.?ri  f  «"  opportunity  to  pass  upon  such  evl- 
doubtful  utteran,i8  which  L^Zfr  f  Ti'  u°  ?k  ^  ^ '^*"  ''■"'"  '"«  admission  of 
the  new  law!  ?S  ^ine  nefther  «  uZ^,\^^^  ^"'^  '"  "^  PrivHeged  under 
based  thereof  ^  ^"^  "  -""^^  "*  **  Influenced  thereby  nor  findings 

The  committee  is  concerned  with  the  Board's  interoretatinn  thf>t 
sec  ion  8  (c)  does  not  require  it  to  consider  as  priv  egettn,S^r£ 
^atements  of  an  emp  oyer  in  a  preelection  atmosphere  when  thXard 

Wss  only  applfedthe^'^ilion  t^o  u"  abolpra^cSca^s^s  td 
then  set  an  e  ect.on  aside  while  holding  that  the  emploverWnd.rct 
did  not  constitute  an  unfair  labor  practtce.    The  iCrdTaM  • 

in'xvi^'^rpe^rrerii^fy  t'^co'n^^uS''^^^^^^^    •'"'^"'« « .•"--•oo 

IK.ssibIe,  to  determine  the  uninhiblH  deslrV" ofYhe^mn  oZs'  "early  Ideal  as 
du^ct^^TerX""""^  """'"^"^  "'''  "»'  Prei^?  U^etSent  must  be".!^ 

While  the  doctrine  announced  bv  the  Genprjil  Qli^  «oe«  i.      u 
somewhat  modified  in  later  decisions  (KrAfS  /Ve^^.'^S 

?"(ci  ^c^s  not  anilv  r„K-'  ^'"  "?  ^T^'  "*  ''^^  belief  tLt  section 
1.!,       J  .1   a     PP'y  '**  objections  m  election  cases.    The  Board  has 

the  Board  has  found  interference  in  the  action  of  an  emnlover  ?n 
ir  ta^S'"  «""»'•'«  l»  •  ™l"io«  where  ,h.  S^  .S  Jen 
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The  committee  believes  that  the  time  has  arrived  where  it  is  healthy 
to  have  all  sides  of  the  subject  of  unionization  presented  to  employees. 
The  mouths  of  employers  had  been  fairly  effectively  sealed  by  the 
Board's  interpretation  of  the  Wagner  Act.  While  the  Supreme  Court 
had  ruled  that  words  which  contained  no  threat  or  promise  of  benefit 
were  privileged,  an  employer  who  exercised  his  right  to  inform  his 
employees  that  he  did  not  like  unions  and  preferred  not  to  deal  with 
them  often  found  those  statements  being  used  to  explain  his  motive 
for  the  discharge  of  a  union  member  at  some  future  time.  The  Board's 
old  theory  that  an  employer  must  maintain  a  strict  neutrality  on  the 
subject  of  unionization  of  his  employee  has  been  credited  as  one  of 
the  reasons  why  it  was  possible  for  Communists  to  take  over  the 
leadership  of  some  unions.  It  is  also  possible  that  some  strikes  could 
have  been  prevented  or  shortened  in  duration  had  the  employer  felt 
free  to  comment  upon  the  issues. 

The  committee  believes  the  position  of  the  dissenting  Board  mem- 
bers in  the  General  Shoe  case  w  as  well  taken  when  they  said : 

If  the  expression  or  dessemination  of  views,  arj^uments  or  opinion  by  an  em- 
ployer is  to  be  afforded  the  full  freedom  which  the  amended  Act  envisages,  it 
follows  that  the  Board  cannot  justify  setting  aside  elections  merely  because 
the  employer  avails  himself  of  the  protection  which  the  statute  specifically 
provides. 

The  committee  therefore  recommends  that  section  8  (c)  be  amended 
to  read  as  follows : 

The  expressing  of  any  views,  arguments,  or  opinion,  or  the  dissemination 
thereof,  whether  in  written,  printed,  graphic,  or  visual  form,  shall  not  constitute 
or  be  evidence  of  an  unfair  labor  practice  under  any  of  the  provisions  of  this  act, 
nor  may  the  same  be  a  proper  cause  for  objection  to  the  conduct  of  any  election 
under  the  provisions  of  this  act,  if  such  expression  contains  no  threat  of 
reprisal  or  force  or  promise  of  benefit. 

Supervisory  Employees 

By  redefining  the  term  "employee"  to  exclude  any  individual  em- 
ployed as  a  supervisor,  and  defining  the  term  "supervisor"  to  include 
only  employees  who  actually  supervise  work  of  other  employees,  the 
act  withdrew  the  Government's  encouragement  of  organizations  of 
supervisory  personnel.  This  was  a  highly  controversial  provision  and 
the  prediction  was  frequently  made  that  it  would  encourge  strife. 
The  committee  has  closely  followed  court  and  Board  tests  of  the  pro- 
vision and  its  practical  enects  to  date. 

A  strike  of  supervisory  personnel  at  the  Ford  Motor  Co.  in  Detroit 
was  in  progress  at  the  time  the  act  was  passed.  This  strike  had  been 
called  when  the  company  refused  to  renew  its  contract  with,  or  con- 
tinue to  recognize,  the  Foreman's  Association  of  America  as  the  bar- 
gaining representative  of  its  foremen.  The  men  returned  to  work  a 
few  days  after  passage  of  the  act,  having  failed  to  obtain  further 
recognition  of  the  union  by  the  company.  Just  recently  the  Ford 
Motor  Co.  announced  a  new  plan  covering  responsibility  and  com- 
pensation of  its  foremen.  The  plan  classifies  foremen  into  six  occupa- 
tional groups  and  provides  for  promotion  from  one  classification  to 
another.  Each  foreman  is  made  responsible  for  the  quality  of  all 
materials  produced  in  his  department.  The  plan  also  provides  for 
periodic  salary  surveys  in  the  Detroit  area  to  insure  that  Ford  fore- 
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tTatam.P''^  "'''"■•*^  "^'"^  *"'  ''^  ^t***-  t^*"'  ^^e  going  rate  in 

foI'll?J^?'"r  •"*'  ol^^rved  a  growing  trend  of  employer  attempts 
tir^J  *"■  ^T""*"  "  P""^  «*  mana^ment.    In  mai.y  of  theXnts 

JL  rl  ?J  ?  ^  "*  supervision  and  to  acquaint  them  not  only  with 
the  pol  cies  of  management  but  the  reasons  therefor  Not  oiX  ha^ 
the  exclusion  of  supervisory  employees  from  the  benefits  of    he  ^t 

«f  tJ  f  r  P-^f'^ted  that  many  employei^s  would  deny  the^nefits 
of  the  act  to  rank-and-file  employees  bvde<!i(»nBHr.«^Vv.o^  oenents 
supervisory  personnel     A  chec^k  o^THoSd  Ciolis  Mic^te™  W 

szd  iiJToots  t  i7atgt.iSr^:^^  '^^^F^ 

leaders  who  occasionally  exercise^s^rvisoyau  Ety  ^sS  S" 
gei-s  who  have  no  authority  to  hire  or  discharge,  instSre  whoXck 
the  work  of  other  employees,  inspector,  and  a  i)roduct"^n  emntve^ 
who  occasionally  substitutes  for  tile  foreman,  hav^al  been  held  noT^ 
fal    within  the  statutory  definition  of  the  term  "supervisor ''See 

(9-R(M7))        ^  ■  ^°-  ^^'  '^'■""'"'^  '^'■'•^  '»'^>!'  <7o- 

♦;;^*'1  ?k  the  early  cases  decided  by  the  Board  required  a  determina- 
tion of  the  effect  of  the  Taft-Hartley  exclusion  upordse^  already 

SeK"the  dufftrh  ^'''-  °*  'hi  '"u*-    I*  ^1^«  vfolatioTw^i'^lh 
respect  to  the  duty  to  bargain  with  the  union  for  supervisory  em- 

SS  ^W  C  T'fiTh"'^  have  dismissed,  E..teL  Z^l fZi 
yxssociates  (V    b    C.  A.,  6th,  decided  Sept.  8,  1947).  If  the  vinU 
tion  was  the  discriminatory  discharge  of  1  supervisory  emplovee  for 

(C  C.A  7))  "^^  •^^-  ^'''  ^^^^  ^^^-  (2d)  664 

Kftm^^^^'^u'^'^  decision  in  Brifj^gs  Manufacturing;  Co.  (75  N  L  R  B 
f  ^   ^r.J^.^l  ^^  considerable  interest  to  the  commi^ttee      It  was 
charged  that  the  employer  discriminated  against  an  aZlican^^  for  a^u 
pervisory  job  because,  while  a  worker,  he  had  filed  di™ 
It  under  the  Wagner  Act.    The  Board's  order  did  not  3 re  th^  em 
ployer  to  give  the  applicant  a  supervisory  job  or  give  himback  pav  but 
did  order  the  company  to  cease  and  desist  froS  refu^ng  toSov 

c^ir  thft  rT.^^^'Ir^^y-  .^^I^  ^^y  b^  -^  indfcaion  kiTs^S 
cision  that  the  Board  regards  discrimination  in  hiring  a  foreman 

or  promoting  a  rank-and-file  employee  to  a  supervisor!  JobTn  the 
basis  of  union  activity  to  be  a  violation.  The  Board  stated  "Nor  is 
our  conclusion  altered  bv  the  fact  that  fhel  was  an  aoD  ^^nt  fnr  a 
supervsory  position.  He  was  a  member  of  tL  wcTrkScla^  when 
he  applied  for  the  job."  The  Board  construed  the  tem  "SwS 
as  including  members  of  the  working  class  generally  ^°^P^«y^ 

If  in  a  subsequent  case  the  Board  should  order  an  employer  to  hire 
and  give  back  pay  to  an  applicant  denied  employment  as  a  supenri^ 
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because  of  prior  union  activity,  it  would  have  the  further  problem  of 
what  to  do  if  the  employer  discharged  that  individual  from  his  super- 
visory job  the  following  day. 

Laoor  organizations  which  have  confined  their  membership  to  su- 
pervisory employees  have  continued  to  urge  an  amendment  which 
would  give  the  act's  protection  to  the  organization  of  supervisory 
employees  by  labor  organizations  which  do  not  accept  rank-and-file 
employees  to  membership.  The  labor  committees  of  both  Houses  of 
Congress  gave  exhaustive  consideration  to  such  suggestions  and  con- 
cluded that  as  a  practical  matter  such  a  labor  organization  could  never 
be  truly  independent.  Senate  Report  105  and  House  Report  245  set 
forth  the  evidence  and  conclusions  upon  which  Congress  relied  in  ex- 
cluding supervisory  employees  from  the  benefits  of  the  act.  The 
committee  has  discovered  no  evidence  to  indicate  that  the  exclusion 
was  not  a  wise  one,  both  as  a  matter  of  public  policy  and  in  the  interest 
of  the  individual  supervisory  employee. 

Jurisdictional  Disputes 

Section  8  (b)  (4)  (D)  makes  it  an  unfair  labor  practice  for  a  labor 
organization  or  its  agents — 

to  engage  in,  or  to  induce  or  encourage  the  employees  of  any  employer  to 
engage  in,  a  strike  or  a  concerted  refusal  in  the  course  of  tlieir  employment 
to  use,  manufacture,  process,  transport,  or  otherwise  handle  or  work  on  any 
goods,  articles,  materials,  or  commodities  or  to  perform  any  service,  where  an 
object  thereof  is  forcing  or  requiring  any  employer  to  assign  particular  work  to 
employees  in  a  particular  labor  organization  or  in  a  particular  trade,  craft, 
or  class  rather  than  to  employees  in  another  labor  organization  or  in  another 
trade,  craft,  or  class,  imless  such  employer  is  failing  to  conform  to  an  order  or 
certification  of  the  Board  determining  the  bargaining  representative  for  em- 
ployees performing  such  work. 

The  committee  is  happy  to  report  that  the  history  of  this  section 
during  its  17  months'  existence  has/  not  been  one  of  Board  hearings 
and  orders.  The  Board  has  yet  to  decide  a  jurisdictional  dispute. 
Formal  action  has  been  initiated  in  three  cases.  In  the  Ford  Motor 
case  referred  to  in  our  March  15  report  the  unions  reached  agree- 
ment after  the  hearing  had  been  opened  but  before  any  testimony  had 
been  taken.  In  the  second  case  a  temporary  restraining  order  was 
obtained  against  the  International  Alliance  of  Theatrical  Stage  Em- 
ployees, AFL,  which  was  alleged  to  have  demanded  the  assignment  to 
its  members  of  certain  work  being  performed  by  members  of  a  certified 
union  ( ) .  In  the  third  case  the  Board  has  heard  oral  ar- 
gument but  not  yet  decided  the  complaint  that  the  International  As- 
sociation of  Machinists  had  demanded  jurisdiction  over  work  being 
performed  by  the  United  Steelworkers  of  America,  CIO,  Moore  Dry 
Dock  Co,  ( ). 

The  remedies  provided  by  the  act  for  a  violation  of  the  prohibition 
of  jurisdictional  strikes  are  the  usual  cease-and-desist  order  of  the 
Board,  an  action  for  damages  to  the  injured  party  under  section  303, 
and  a  temporary  injunction  similar  to  that  obtainable  in  secondary- 
boycott  cases  in  situations  where  such  relief  is  appropriate.  The  pro- 
cedure adopted  bv  the  Board  pursuant  to  section  10  (k)  is  to  give  the 
parties  10  days  after  the  filing  of  the  charge  to  adjust  the  dispute ;  and, 
upon  their  failure  to  agree,  a  hearing  is  held  before  a  trial  examiner. 
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Upon  the  record  made  at  such  hearing  the  Board  makes  its  award. 
If  the  award  is  not  earned  out  a  formal  complaint  is  issued. 

r^uZlflh^Z^J'^^^^  ^""^  '^'*^^?'  '"}  ""PP«^  ^^  such  disputes  have 
plagued  the  buildmg  and  construction  industry  for  many  years.  Thev 
have  been  injurious  to  employei-s,  the  workers  involved,  and  the  public 

no  J^TK^'''*!ri^f  u^^'^'^P*^^  ^^  ^^^^^^  ^^^^»  and  all  agree  that  they 
can  be^t  be  settled  by  agreement  among  the  unions  involved.    In  past 

KJf  ^''  organizations  have  agreed  upon  plans  for  the  settlement 
of  such  disputes,  but  such  agreements  have  been  ineffectual  when  one 
of  the  disputants  refused  to  accept  the  decision  for  settlement. 
T>nt./ifov  ''^  of  Board  cases  does  not  mean  that  jurisdictional  dis- 
putes have  ceased  to  occur  m  the  construction  industry.  Thev  are 
being  settled  without  strikes  and  without  Board  intervention  pur^ 
suant^to  an  agreement  creating  a  national  joint  board  for  settlement  of 
jurisdictional  disputes  The  law's  restrictions  were  the  impetus  for 
Sel'own^'diJ^^^^^^  ^'^'  organizations  agreed  to  a  plan  to  decide 

The  agreement  entered  into  on  May  1,  1948,  by  the  Building  and 
Construction  Trades  Departinent  of  th^e  AFL,  the^Ass^iated  G^^^^^^^^ 
Contractors  of  America,  and  various  employer  associations  creates  a 
board  of  trustees  and  a  joint  board  with  tlie  unions  and  the  employers 
accorded  ^ual  representation  on  each.    Jurisdictional  disputes  mav 

^fc^^f^Tv.  ^^^  ^""'"i-  ^""^'^  ^  *"y  «^  *h«  "'^ions  involved  in  tlii 
dispute,  the  emp  oyer  directly  affected,  or  by  the  organization  repre! 
sentmg  that  employer.    Pending  a  decision,  no  stoppage  of  work  mav 

dispute,  the  board  of  trustees  investigates  to  determine  whether  or  not 
a  disposition  thereof  has  been  made  by  a  previous  decision  of  record 
or  recorded  agreement.  If  the  dispute  is  one  having  been  previously 
so  adjudicated,  the  board  of  trustees  makes  a  binding  award  in  ac- 
cordance with  the  precedent.    If  the  dispute  has  not  feen  previously 

SflV^r^'^'  ^"^^  '^^''  ^^''  ^^^«^s  ^"^«l^«d  and  a  conference 
^  held  for  the  purpose  of  bringing  about  an  agreement.    If  no  settle- 

ment  IS  reached  within  10  days  the  case  is  docketed  for  hearing  and 

Hfvf ""  Tl^J  '  ^'"'"'K  K^?^"/  ^^^  '^^"  ^^'^^^^  a  decision  with!n  10 
lomt  board  ^^''^^^"^  ^'""^^  ^^^  Pa^'^^^s  ^o  accept  the  awards  of  the 

On  September  1, 1948,  the  joint  board  informed  the  committee  tliat 
It  had  received  some  40  disputes  and  had  disposed  of  approximated 
50  percent  of  them.  The  committee  commends  the  buEg-Trades 
unions  and  the  contractor  associations  for  their  efforts,  which  have 
already  been  well  rewarded.  They  have  demonstrated  th^t  in  the  field 
of  labor-management  relations  it  is  the  function  of  the  law  to  define 
the  boundaries  and  the  responsibility  of  the  parties  to  reach  agree 
ment  withm  those  boundaries.  ^ 

Featherbeddino 

Section  8  (b)  (6) ,  popularly  referred  to  as  the  "featherbedding"  Pro- 
vision, reads  as  follows :  It  shall  be  an  unfair  labor  practice  for  a  labor 
organization  or  its  agents— 

ilu^^^^  *''■  ^"^'"Pt  to  cause  an  employer  to  pay  or  deliver  or  agree  to  pav  or 
dem-er  any  money  or  other  thing  of  value,  in  the  nature  of  an  e^acUo^  for 
services  which  are  not  performed  or  not  to  be  performed  t?xacnon,  for 
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Since  the  Board  has  not  passed  upon  the  effect  of  this  provision,  the 
committee  has  examined  the  action  of  the  genei^l  counsel  in  determin- 
ing whether  to  issue  complaints  on  various  sets  of  facts.  Since  there  is 
no  appeal  under  the  statute  from  his  refusal  to  issue  a  complaint,  his 
interpretations  are  highly  important  in  assessing  the  effectiveness  of 
the  provision. 

The  general  counsel's  remarks  concerning  section  8  (b)  (6)  in  his 
public  addresses  in  the  early  history  of  the  act  foretold  the  action  of 
his  office  in  respect  to  many  cases  which  later  were  presented  to  him. 

On  September  23, 1947,  in  speaking  before  the  American  Bar  Asso- 
ciation, he  stated: 

The  next  and  last  of  the  listed  unfair  labor  practices  chargeable  to  labor 
organization  is  the  prohibition  against  "featherbedding."  The  term  "feather- 
bedding"  as  it  seems  to  be  used  through  the  industry,  is  much  broader  than  the 
provisions  of  this  section  of  the  act.  I  have  heard  it  applied  in  cases  where  the 
union  rules  required  an  employer  to  hire  six  men  to  do  a  job  that  two  could  do,  or 
to  provide  "made"  work  which  normally  would  be  performed  incident  to  general 
operations,  or  to  the  union's  requirements  for  call-in  pay ;  and  some  have  even 
applied  it  to  paid  holidays.  But  within  the  purview  of  this  section  as  it  is  written, 
the  term  has  a  decidedly  narrow  limitation.  Stand-by  crews,  for  example,  who 
simply  are  present  and  do  nothing,  come  within  the  proscriptions  of  this  section ; 
and  it  makes  no  difference  whether  they  are  sheet-metal  workers  hired  to  stand 
by  while  an  iron  worker  does  a  job  because  of  a  jurisdictional  dispute,  or  musicians 
who  are  held  in  the  anteroom  of  a  radio  station  while  the  disk  jockey  is  turning 
platters  in  the  control  room. 

The  gist  of  this  section  is  that  the  payment  is  made  for  services  "which  are  not 
performed  or  not  to  be  performed."  Thus,  when  the  teamsters  halted  trucks  at 
the  mouth  of  the  Holland  Tunnel,  and  required  the  driver  to  put  a  member  of  the 
teamsters'  union  on  the  seat  in  order  to  qualify  to  deliver  the  load  in  New  York 
City,  and  to  pay  him  a  full  day's  wages  for  taking  the  ride,  I  don't  doubt  that  the 
owner  of  the  truck  called  it  featherbedding,  but  I  have  great  doubt  that  it  could 
ever  be  brought  within  the  terms  of  this  section  of  the  statute.  On  the  other  hand, 
if  the  driver  accepted  the  option  which  often  was  tendered  to  him  of  paying  the 
money  but  waiving  the  privilege  of  having  his  "helper"  ride  with  him,  we  have  a 
situation  where  there  were  no  services  performed  or  to  be  performed,  and  probably 
a  violation. 

The  general  counsel's  reference  to  the  narrow  limitation  of  the  pro- 
vision was  borne  out  in  one  of  the  first  cases  heard  by  a  trial  examiner 
in  which  a  violation  of  section  8  (b)  (6)  was  charged.  In  the  Oon- 
way's  Expresfi  case  (2-CC-14)  the  examiner  found  that  the  union 
had  demanded  that  the  employer  pay  one  of  its  members  for  a  trip 
made  by  a  nonunion  employee,  and  for  which  the  nonunion  employee 
had  already  been  paid.  The  trial  examiner  dismissed  this  section  of 
the  complaint  with  the  statement  that  since  the  services  were  actually 
performed  (by  someone) ,  for  which  payment  was  demanded,  there  had 
been  no  violation.  The  general  counsel  argued  that  the  intent  of  the 
provision  required  that  the  words  "by  the  labor  organization  or  its 
members  making  the  demand"  be  read  in  after  the  word  "performed." 
He  insisted  that  the  interpretation  placed  upon  the  provision  by  the 
trial  examiner  i-endered  it  meaningless,  for  it  would  permit  "stand-in 
pay"  if  the  work  were  performed  by  other  union  membei*s,  nonunion 
members,  or  by  the  employer  himself.  The  trial  examiner's  recom- 
mendations have  not  as  yet  been  passed  upon  by  the  Board. 

In  a  more  recent  case,  a  complaint  was  authorized  by  the  general 
counsel  upon  the  following  facts:  For  a  number  of  years,  a  theater 
had  hired  a  local  orchestra  to  play  in  its  "pit"  when  its  current  stage 
attraction  did  not  carry  an  orchestra.    However,  when  its  stage  at- 
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traction  was  a  traveling  band,  the  theater  paid  tlie  regular  "pit''  orches- 
tra for  the  time,  although  no  work  was  actually  performed  by  its 
members.  After  the  passage  of  the  act,  the  theater  insisted  that  con- 
tinuation of  such  practice  would  be  a  violation.  The  "pit"  orchestra 
demanded  full  pay  under  such  circumstances,  but  offered  to  play  over- 
tures.  Whereupon  the  theater  canceled  the  appearance  of  the  travel- 
ing band,  and  filed  a  charge.  The  general  counsel,  in  authorizing  com- 
plaint,  decided  that  playing  overtures  were  not  "services"  within  the 
meaning  of  the  act,  and  that  payment  was  being  sought  for  something 
the  employer  did  not  need,  did  not  want,  and  could  not  use. 

A  case  m  wliich  the  general  counsel  refused  to  issue  complaint  was 
reviewed  by  a  witness  in  the  committee's  hearings  (pp.  551-555). 
-briefly  stated,  the  facts  in  this  case  were  as  follows : 

A  childr&Q's  theater  group  leased  an  auditorium  in  which  to  show 
Its  plays.  During  the  first  season  it  paid  nine  stage  hands  although, 
allegedly,  this  number  of  workers  was  more  than  was  necessary.  After 
passage  of  the  act,  the  theater  group  tried  unsuccessfully  to  reduce 
the  number  of  stage  hands,  and  finally  notified  the  union  that  it  did  not 
need  its  services  because  of  having  hired  several  high-school  boys  to 
do  the  work.  The  union  stage  hands  appeared  and  performed  the 
work.  Ihe  general  counsel  dismissed  the  charge  because  the  audi- 
torium, rather  than  the  employer,  was  the  employer  of  the  stage  hands, 
and  because  the  men  performed  services. 

In  another  case,  a  radio  station  had  for  several  vears  contracted  with 
the  musicians'  union  to  regularly  employ  11  union  members.  After 
passage  of  the  act  the  employer  declined  to  enter  into  a  new  contract 
binding  it  to  employ  11  musicians,  insisting  that  such  action  would 
be  a  violation.  The  general  counsel  refused  to  issue  complaint,  be- 
lieving that  union  insistence  that  the  employer  hire  a  certain  number 
of  musicians,  regardless  of  its  needs  and  regardless  of  their  identity, 
is  not  a  violation.  "^^ 

The  Cement  Finishers  Local  627  case  (21-CB-69)  received  consid- 
erable publicity.  The  union  admitted  having  demanded  and  i-eceived 
compensation  at  overtime  rates  for  six  men  for  work  actually  per- 
formed by  two,  and  entered  into  a  stipulation  for  a  Board  order  provid- 
ing that  It  reimburse  the  employer  for  any  money  "exacted  for  ser- 
vices  which  were  not  performed." 

c  /^  w^Jf^  ^^i*^  examiner  dismissed  an  alleged  violation  of  section 
b  (b)  (6)  m  the  American  Newspaper  Publishers'  case  against  the  In- 
ternational Typographical  Union  (9-CB-5) .  The  charge  in  this  case 
was  based  upon  the  practice  under  which  newspapers  had  been  re- 
quired by  their  contracts  with  the  union  to  reproduce  certain  adver- 
tisements after  they  have  already  appeared  in  the  newspaper.  The 
general  counsel  contended  that  such  reproduction  work  could  not  be 
considered  "services,"  since  it  involved  no  benefit  to  the  employer 
The  type  was  set,  proofread,  corrected,  and  then  consigned  to  the 
wastebasket  under  this  practice.  The  trial  examiner  found  the  pro- 
vision not  to  apply  to  a  situation  where  the  employees  do  render  sub- 
stantial services,  and  the  work  objected  to  is  merely  a  small  incident 
of  the  employment.  However,  it  was  work  which*  the  employer  did 
not  want,  did  not  need,  was  not  willing  to  accept,  and  was  of  no  value 
to  him. 


The  general  counsel  has  apparently  taken  the  position  that  union 
insistence  upon  a  greater  number  of  employees  to  perform  a  given 
job  than  the  employer  desires  is  not  a  violation.  If  all  of  the  workers 
insisted  upon  by  the  union  actually  do  some  work,  although  the  work 
could  obviously  be  performed  by  a  lesser  number  of  employees,  it  is 
payment  for  services  performed.  Various  litigants  have  insisted 
that  the  employers'  wishes  should  be  the  sole  determination,  and  that 
any  insistence  oy  the  union  for  a  gi'eater  number  of  employees  than 
the  employer  wishes  to  hire  is  a  violation.  This  view  does  not  take 
account  of  a  union's  responsibility  in  seeking  to  protect  the  health  and 
safety  of  its  members,  or,  for  example,  the  musicians'  union's  desii-e 
to  insure  the  q^uality  of  the  music  produced  by  having  a  sufficient 
number  of  musicians. 

However,  there  are  cases  where  union  insistence  upon  a  wholly  un- 

i'ustifiable  number  of  employees  to  perform  a  job  is  inexcusable.  Per- 
laps  it  will  require  an  amendment  to  the  words  of  the  provision  to 
cover  such  cases.  The  committee  recommends  a  continuing  study  of 
cases  arising  under  the  present  featherbedding  provision,  since  there 
has  not  been  sufficient  experience  upon  which  to  base  intelligent  amend- 
ments at  this  time.  The  two  trial  examiners'  opinions  cited,  if  ac- 
cepted bj  the  Board,  would  drastically  reduce  the  effectiveness  of 
the  provision. 

The  United  States  Courts  of  any  Territory  or  Possession 

A  recent  charge  alleging  a  violation  of  section  8  (b)  (4)  (D),  with 
the  unfair  labor  practice  occurring  in  one  of  the  Territories,  has 
raised  a  question  as  to  the  jurisdiction  of  a  Territorial  court  to  hear 
a  petition  for  a  restraining  order  under  section  10  (1) .  Section  10  (1) , 
like  section  10  (j),  empowers  "any  district  court  of  the  United  States 
( including  the  District  Court  of  the  United  States  for  the  District  of 
Columbia)"  to  issue  injunctions  at  the  initial  stage  of  certain  unfair- 
labor-practice  cases. 

Section  11  (2)  of  the  act,  which  deals  with  judicial  power  to  issue 
orders  enforcing  subpenas,  and  section  302  (e),  dealing  with  restric- 
tions on  payments  to  employee  representatives,  both  specifically  confer 
jurisdiction  on  the  United  States  courts  of  any  Territory  or  possession 
as  well  as  the  regular  district  courts  and  the  one  for  the  District  of 
Columbia.  Does  the  omission  in  sections  10  (j)  and  (1)  operate  to 
prevent  injunctive  relief  under  these  sections  in  the  Territories?  A 
recent  decision  of  the  Ninth  Circuit,  while  not  exactly  in  point,  adds 
to  the  doubt  of  jurisdiction  {International  Longshoremen  v.  Wirtz^ 
917  L.  W.  2159,  Oct.  19, 1948 ) . 

The  committee  has  checked  the  congressional  history  and  can  find 
nothing  which  explains  the  discrepancy  in  treatment.  No  valid 
reason  appears  for  not  permitting  the  Board  to  apply  to  the  Territorial 
courts  for  section  10  ( j)  and  10  (1)  injunctions.  The  committee,  there- 
fore, recommends  the  insertion  of  the  words  "and  the  United  States 
courts  of  any  Territory  or  possession"  in  both  section  10  (j),  and 
10  (1),  after  the  word  "Columbia." 


83202—48- 


62 


LABOR-MANAGEMENT   RELATIONS 

Strike  During  Contract  Under  Section  8  (d) 


LABOR-MANAGEMENT   RELATIONS 


63 


The  committee  has  had  numerous  inquiries  from  both  labor  and 
management  groups,  and  several  conferences  with  each,  regarding  the 
application  of  section  8  (d)  to  various  factual  situations.  The  prob- 
lem of  interpretation  can  best  be  illustrated  by  citing  a  factual  situa- 
tion. 

A  labor-management  contract  for  a  2-year  period  contains  a  provi- 
sion permitting  its  reopening  by  either  party  on  60  days'  notice  after 
1  year.  The  union  exercises  its  rights  under  the  reopening  provision 
and  discussion  fails  to  produce  an  agreement.  The  union  then  strikes, 
having  given  a  60-day  notice  under  section  8  (d),  and  followed  the 
requirements  of  its  contract,  which  did  not  contain  a  "no  strike" 
clause.   Has  the  union  violated  section  8  (d)  ? 

Section  8  (d)  (1)  provides: 

That  where  there  is  in  effect  a  collective-bargaining  contract  *  ♦  •  the 
duty  to  bargain  collectively  shall  also  mean  that  no  party  to  such  contract 
shall  terminate  or  modify  such  contract,  unless  the  party  desiring  such  termina- 
tion or  modification  serves  a  written  notice  upon  the  other  party  to  the  contract 
of  the  proposed  termination  or  modification  sixty  days  prior  to  the  expiration 
date  thereof,  or  in  the  event  such  contract  contains  no  expiration  date  sixty 
days  prior  to  the  time  it  is  proposed  to  make  such  termination  or  modification 

The  application  of  this  section,  standing  alone,  to  the  hypothetical 
case  outlined  above  would  seem  to  permit  the  strike. 

However,  section  8(d)(4),  further  spelling  out  the  duties  of  the 
parties,  requires  that  the  party — 

continues  in  full  force  and  effect,  without  resorting  to  strike  or  lock-out  all  the 
terms  and  conditions  of  the  existing  contract  for  a  period  of  60  days  after  such 
notice  IS  given  or  until  the  expiration  date  of  such  contract,  whichever  occun 
later    ♦     ♦     *. 

The  italicized  phrase  "whichever  occurs  later"  when  applied  to  the 
hypothetical  case,  would  appear  to  require  that  there  be  no  strike  until 
the  end  of  the  contract,  which  is  10  months  later  than  the  end  of  the 
60-day  notice  period. 

Reading  section  8  (d)  as  a  whole  seems  to  lead  to  the  conclusion  that 
the  act  permits  a  strike,  after  a  60-day  notice,  in  the  middle  of  a  con- 
tract which  authorizes  a  reopening  on  wages.  Use  of  the  words  "or 
niodify  '  and  "or  modification"  in  the  proviso,  and  use  of  "or  modifica- 
tion '  m  section  8  (d)  (1) ,  and  the  statement  in  the  final  paragraph  of 
the  section  that  the  parties  are  not  required  to  agree  to  any  modification 
etfective  before  the  contract  may  be  reopened  under  its  terms,  all  seem 
to  contemplate  the  right  of  either  party  to  insist  on  changes  in  the  con- 
tract if  they  have  so  provided.  The  right  of  the  union  would  be  an 
empty  one  without  the  right  to  strike  after  a  60-day  notice. 

The  Board  has  not  had  occasion  as  yet  to  pass  upon  the  problem, 
but  It  has  been  raised  in  several  cases  in  the  initial  stage,  and  the  gen- 
eral counsel  has  had  to  determine  whether  to  issue  complaint  under 
section  8  (b)  (3)  where  a  union  has  struck  prior  to  the  end  of  a 
contract.  In  one  case  with  facts  similar  to  those  in  the  hyiwthetical 
case  cited  above,  the  General  Counsel  refused  to  issue  complaint  A 
complaint  has  recently  issued  in  Wilson  and  Company  (2-CB-75)  in 
which  there  is  an  important  distinction  in  the  facts.  In  the  Wilson 
case  a  strike  was  called  after  giving  the  60-day  notice  under  section 


8  (d)  but  before  the  time  permitted  by  the  reopening  clause  of  the 
contract.  Allowing  the  usual  time  for  processing  the  case,  it  will  be  1 
year  before  the  Board's  interpretation  may  be  obtained  and  perhaps  2 
years  before  a  court  decision. 

Since  the  words  of  the  statute  are  susceptible  to  opposing  interpre- 
tation, and  it  is  a  matter  of  extreme  importance  to  both  management 
and  labor  (it  should  be  noted  that  the  section  applies  likewise  to 
employers  in  prohibiting  a  lock-out),  the  committee  recommends  to 
Congi'ess  that  the  intent  be  clarified. 

If  Congress  wishes  to  permit  strikes  in  support  of  demands  during 
the  periods  of  reopening  provided  for  in  contracts,  it  may  do  so  by 
amending  section  8  (d)  (1)  to  read  as  follows : 

Serves  a  written  notice  upon  the  other  party  to  the  contract  of  the  proposed 
termination  or  modification  sixty  days  prior  to  the  expiration  date  thereof,  or  in 
the  event  such  contract  contains  no  expiration  date  or  such  contract  contains 
reopening  provisions  for  purposes  of  modification,  sixty  days  prior  to  tlie  time 
it  is  proposed  to  make  such  termination  or  modification.     ♦     *     ♦ 

Then  to  resolve  the  conflict  with  section  8  (d)  (4),  a  period  might 
be  inserted  after  the  word  "given,"  with  the  remainder  of  the  sentence 
stricken  out. 

There  is  another  possibility  which  should  be  considered  if  serious 
thought  is  given  to  amending  section  8  (d).  Many  contracts,  espe- 
cially those  for  short  terms,  do  not  contain  provision  for  reopening. 
If  it  is  the  desire  of  Congress  to  merely  provide  a  60-day  "cooling 
off"  period,  and  to  permit  a  strike  at  any  time  after  the  required 
notice,  the  amendments  suggested  above  would  not  suffice.  In  addi- 
tion to  the  elimination  of  the  words  after  the  word  "given"  in  section 
8  (d)  (4),  the  elimination  of  the  words  "in  the  event  such  contract 
contains  no  expiration  date"  would  be  necessary. 

The  committee  has  noted  an  increasing  demand  by  labor  organiza- 
tions for  short-term  contracts,  and  for  contract  provisions  permitting 
the  right  to  cancel  the  entire  contract  on  a  60-day  notice,  with  the  stated 
reason  being  the  questionable  nature  of  the  right  to  strike  during  a 
contract  term.  In  order  that  the  parties  may  better  know  their  rights 
in  the  matter,  the  committee  recommends  the  adoption  of  the  amend- 
ments which  would  permit  a  strike  or  lock-out  after  a  60-day  notice 
in  support  of  demands  they  have  anticipated  in  a  reopening  clause. 

Restrictions  on  Political  Expenditures 

Section  304  of  the  act  makes  it  unlawful  for  any  corporation  or  labor 
organization  "to  make  a  contribution  or  expenditure  in  connection 
with"  any  Presidential  or  congressional  election,  or  any  primary  or 
convention  to  select  candidates  for  such  offices.  The  Department  of 
Justice  is  the  agency  charged  with  the  duty  of  prosecuting  violations 
of  the  section.  The  provision  is  an  amendment  to  section  313  of  the 
Federal  Corrupt  Practices  Act,  the  original  section  having  been  en- 
acted in  1907  and  amended  in  1925, 1943,  and  finally  in  1947. 

In  the  committee's  report  of  March  15,  1948,  we  discussed  the  his- 
torical background  of  this  provision  and  pointed  out  that  the  statutory 
limitations  upon  campaign  contributions  have  been  almost  without 
test  in  the  courts.  In  U.  S.  v.  CIO  and  Philip  Murray  (335  U.  S.  106 
(1948)),  the  Supreme  Court  provided  an  answer  to  the  frequently 
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made  alleffation  that  the  restriction  would  "gag"  union  newspapers 
during  political  campaigns  (93  Congressional  Record,  6436-6440). 
The  Supreme  Court  held  that  the  section  did  not  apply  to  the  pub- 
lication and  distribution,  during  an  election  campaign  and  with  union 
funds,  of  a  union  weekly  newspaper  containing  a  front-page  statement 
urging  all  union  members  to  vote  for  a  particular  congressional  can- 
didate. The  Court  dismissed  the  indictment  on  the  ground  that  the 
acts  charged  were  not  prohibited  by  the  section. 

There  has  been  only  one  other  case  decided  under  section  Z04:  (U  S 
V.  Painters  Local  Union  No.  iSL  79  F.  Supp.  516).  Here  the  indict- 
ment charged  a  local  union  with  having  expended  union  funds  to  pay 
the  cost  of  an  advertisement  in  a  commercial  newspaper  of  general  cir- 
culation and  of  a  radio  broadcast  over  a  local  radio  station  advo- 
cating the  defeat  of  certain  candidates  during  a  political  campaign. 
The  court  held  that  the  union  was  guilty  of  violating  the  section  and 
that  the  section  was  constitutional.  The  latter  ruling  was  made  in 
the  face  of  claims  that  the  section  violated  the  first,  fifth,  sixth,  ninth, 
and  tenth  amendments.  The  court  stated  that  Congress  had  the  power 
to  maintain  the  purity  and  freedom  of  elections  and  that  it  might  do 
so  by  curbing  the  political  power  of  aggregations  having  also  great 
economic  power.  The  case  is  now  on  appeal  before  the  United  States 
Court  of  Appeals  for  the  Second  Circuit. 

Unlike  the  Philip  Murray  case,  where  a  union  newspaper  was  in- 
volved, the  Painters  Local  case  involved  a  situation  wliere  a  union 
used  its  funds  for  political  purposes  by  purchasing  radio  time  and 
advertising  space  in  a  paper  of  general  circulation. 

The  Department  of  Justice  has  informed  the  committee  that  it  is 
presently  conducting  investigations  in  about  six  otlier  cases,  but  that 
these  have  not  reached  the  indictment  stage.  The  Department  does 
not  investigate  any  case  except  upon  receipt  of  a  complaint.  Com- 
plaints by  persons  alleging  that  they  have  been  compelled  to  make 
contributions  to  a  political,  educational,  or  similar  fund  are  not  in- 
vestigated, or  processed,  as  violations  of  section  304  on  the  theory 
that  there  is  no  violation  of  that  section  until  there  is  a  contribution 
or  an  expenditure  in  connection  with  a  political  campaign  by  the  labor 
organization. 

That  the  Department  does  not  investigate  any  case  except  upon 
receipt  of  a  complaint  seems  to  be  substantiated  by  what  has  hap- 
pened. The  press  reported  that  on  October  24,  1948.  the  president  of 
a  well-known  labor  organization  spoke  over  a  national  radio  hook-up 
on  time  paid  for  by  his  union,  commenting  unfavorably  on  the  record 
of  one  political  party,  but  without  making  statements  in  support  of 
any  person  or  party.  It  was  further  reported  that  this  was  done  on 
the  theory  that  section  304  applies  only  to  contributions  and  expendi- 
tures for  candidates.  The  Department  of  Justice  reports  that  it  has 
not  investigated  the  case  since  it  has  received  no  complaint  con- 
cerning it. 

In  enacting  restrictions  on  political  contributions  the  various  Con- 
gresses which  have  modified  the  restrictions  from  time  to  time  have 
stated  their  purpose  to  be  twofold.  They  realized  that  both  corporate 
and  union  funds,  which  belong  to  stockholders  and  members,  could 
be  improperly  diverted  to  political  ends,  and  their  use  in  furthering 


the  legitimate  purposes  for  which  the  corporation  or  union  was  formed 
thus  precluded.  They  wished  to  prevent  this  possible  improper  diver- 
sion of  funds  by  corporate  or  union  officers.  They  also  wished  to 
remove  the  possibility  of  strong  and  improper  influences  being 
brought  to  bear  on  elections  by  excessive  contributions.  Use  of  cor- 
porate assets  or  general  union  funds  in  support  of  a  political  party  or 
a  candidate  obviously  is  use  of  such  funds  for  purposes  to  which  a 
portion  of  the  stockholders  and  union  members  are  opposed.  Sub- 
stantial contributions  by  corporations  or  labor  organizations  may  give 
them  undue  influence  and  control  over  successfully  supported  candi- 
dates. While  the  experience  with  the  act's  amendments  to  the  Federal 
Corrupt  Practices  Act  has  been  too  limited  to  now  evaluate  their  merit, 
the  committee  believes  the  subject  of  such  contributions  should  con- 
tinue to  have  the  close  attention  of  Congress. 

Guards 

Section  9  (b)  (3)  provides  that  the  Board  shall  not  include  guards 
in  a  collective-bargaining  unit  with  other  employees,  and  that  it  shall 
not  certify  as  a  representative  of  guards  any  union  which  admits  to 
membership,  or  is  affiliated  directly  or  indirectly  with  an  organiza- 
tion which  admits  to  membership,  employees  other  than  guards. 

The  committee  believes  that  the  intent  of  Congress  with  respect  to 
this  provision  was  correctly  stated  in  the  minority  opinion  in  Radio 
Corp.  of  America  (76  N.  L.  R.  B.  No.  115)  when  they  said : 

The  legislative  history  demonstrates  and  we  do  not  believe  that  our  colleagues 
deny  that  the  Congress  was  concerned  with  the  possibility  that  if  guards  were 
Included  in  production  units  their  loyalty  to  fellow  union  members  might  con- 
flict with  their  duty  to  report  to  their  employer  derelictions  of  duty  or  violations 
of  rules  by  employees. 

In  a  series  of  cases  the  Board  has  defined  the  application  of  section 
9  (b)  (3)  to  specific  cases  and  facts  as  they  presented  themselves.  In 
Scherdey  DistiUeries,  Inc.  (77  N.  L.  R  .B.  No.  80,  22  LRRM  1040), 
it  refused  to  certify  a  union  organized  for  the  sole  purpose  of  repre- 
senting plant  guards  because  it  was  affiliated  with  the  AFL.  It  de- 
clared that  the  union  was  ineligible  for  the  reason  that  it  was  "indi- 
rectly" affiliated  with  organizations  which  admit  to  membership  em- 
ployees other  than  guards.  To  the  same  effect :  Gerveral  Motars  Corp. 
(77  N.  L.  R.  B.  No.  161, 22  LRRM  119  J .  On  the  other  hand,  a  union 
representing  only  plant  guards  which  nad  disaffiliated  from  an  inter- 
national union  representing  production  and  maintenance  worl^rs  and 
from  the  CIO  was  declared  eligible  for  certification  as  a  bargaining 
agent  for  guards,  since  it  was  no  longer  affiliated  "directly  or  indi- 
rectly" with  any  organization  admitting  to  membership  employees 
other  than  guards  {Chrysler  Corp.,  79  N.  L.  R.  B.  No.  67,fi  22  LRRM 
1294;  General  Motors  Corv.,  80  N.  L.  R.  B.  No.  68,  23  LRRM  1082). 
In  the  converse  situation,  however,  a  union  seeking  representation  of 
production  and  maintenance  employees  is  not  ineligible  for  certifica- 
tion because  it  is  affiliated  with  an  organizstion  already  representing 
guards  (^.  R.  &qmbh  &  Sons,  77  N.  L.  R.  B.  No.  14,  21  LRRM 
1336). 

The  Board  has  found  that  the  following  employees  are  guards: 
Plant-protection  patrolmen,  who  although  they  wear  uniforms  and 
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badges  are  not  armed  or  deputized,  who  patrol  the  plant  and  are 
posted  at  various  stations  for  the  purpose  of  enforcing  the  employer's 
rules  and  regulations,  and  who  report  violations  (General  Motors 
Corp.,  80  N.  L.  R.  B.  No.  68,  23  LRRM  1082;  Chrysler  Corp,,  79 
N.  L.  R.  B.  No.  67, 22  LRRM  1394) . 

Gatemen,  gangplank  men,  hatch  watchmen,  ship  deck  patrols,  and 
men  who  watch  cargo  on  docks,  Young  Patrol  Service  (75  N.  L.  R.  B. 
No.  51,  21  LRRM  1046). 

Watchmen,  who  are  not  uniformed,  armed,  or  deputized,  but  who 
patrol  the  plant  and  enforce  rules  designed  to  prevent  fire,  theft,  or 
other  damage  to  the  employer's  property  iC,  F.  Hill  <&  Co.,  76 
N.  L.  R.  B.  No.  24, 21  LRRM  1172) . 

Watchmen,  who  protect  the  plant  against  fire  and  theft,  and  protect 
the  safety  of  persons  on  the  premises  iMacungie  Silk  Co.,  75  N.  L.  R.  B. 
No.  88, 21  LRRM  1077). 

Gatemen  who  check  employees'  badges  and  other  persons  in  and  out 
of  plant,  Clark  Thread  Co.  (79  N.  L.  R.  B.  No.  71,  22  LRRM  1426). 

Watchmen,  Allen  B.  Dumont  Lab.,  Inc.,  77  N.  L.  R.  B.,  No.  17,  22 
LRRM  1009.  '  ' 

Fire-protection  employees 

^^^Ohrysler  Corp.  (70  N.  L.  R.  B.  No.  67,  22  LRRM  1394),  the 
Board  held  that  "fire  marshals"  who  make  inspection  patrols  through- 
out the  plant  for  the  purpose  of  assuring  adherence  to  safety  rules 
and  no-smoking  rules  in  restricted  areas,  are  guards.     It  made  a  like 
determmation  m  General  Motors  Corp.  (80  N^.  L.  R.  B.  No.  68,  23 
LRRM   1082),   but   in   Carbide   <&   Carbon    Chemicals    Corp.    (79 
N.  L.  R.  B.  No.  16,  22  LRRM  1368),  and  in  Carbide  d;  Carbon  Chem- 
icals Corp.  (79  N.  L.  R.  B.  No.  112,  22  LRRM  1463)  the  Board  held 
that  fire-protection  employees  were  not  guards.     In  the  last  case 
cited,  the  employees  involved  were,  in  the  Board's  words,  "Primarily 
engaged  in  preventing  and  fighting  fires,"  yet  they  spent  "a  major 
part  of  their  time  patrolling  buildings,  primarily  to  detect  fire  hazards, 
but  incidentally  to  apprehend  persons  who  lack  proper  identification.'^ 
On  occasion  and  in  emergencies  they  also  acted  as  regular  guards.     In 
another  case.  Standard  Oil  Co.  (79  N.  L.  R.  B.  No.  203,  23  LRRM 
1019),  the  Board  held  that  fire  inspectors  at  an  oil  refinery  who  in- 
spected equipment  and  reported  infractions  of  fire  rules  to  super- 
visors, and  who  had  authority  to  act  themselves  in  cases  of  emer- 
gency, were  not  guards.     It  is  difficult  to  square  this  last  decision  with 
the  basi^  purpose  of  section  9(b)  (3) ,  namely  the  avoidance  of  double 
loyalty.     A  fire  inspector's  duty  to  report  infractions  of  fire  rules 
may  very  well  conflict  with  his  loyalty  toward  his  fellow  union 
members. 

Part-tim^  watchmen 

The  Board  has  held  that  employees  who  spend  less  than  50  percent 
of  their  working  time  as  watchmen  are  not  guards  within  the  meaning 
of  section  9  (b)  (3)  (Radio  Ccyrp.  of  America,  76  N.  L.  R.  B.  No.  115. 
21  LRRM  1250;  Steelweld  Equipment  Co.,  76  N.  L.  R.  B.  No.  116, 
21  LRRM  1252).  Thus,  in  the  first  case  cited,- employees  who  spent 
1  week  per  month  as  watchmen  and  the  other  3  weeks  as  janitors 
were  held  not  to  be  guards.     Two  members  of  the  Board  dissented 


on  the  ground  that  the  policy  considerations  which  prompted  the 
enactment  of  section  9  (b)  (3)  were  just  as  applicable  in  the  case  of 
part-time  watchmen.  They  pointed  out  that  during  the  time  these 
employees  acted  as  watchmen,  the  possibility  of  a  conflict  of  loyalty 
was  present. 
Guards  who  guard  the  property  of  their  employer's  customers 

In  Bnnk's,  Inc.  (77  N.  L.  R.  B.  No.  189,  22  LRRM  1133),  the 
Board  held  that  armored-truck  guards  who  guard  the  property  of 
their  employer's  customers  are  not  guards  within  the  meaning  of 
section  9  (b)  (3).  The  Board  reasoned  that  the  section  refers  to 
persons  employed  to  guard  the  "employer's"  premises  and  not  to 
persons  employed  to  guard  property  of  the  employer's  customers. 
In  other  words,  the  Board  confined  section  9  (b)  (3)  to  "plant"  guards. 
In  an  earlier  case,  without  discussing  the  distinction,  the  Board  came 
to  the  opposite  conclusion.  In  Young  Patrol  Service  (75  N.  L.  R.  B 
No.  51,  21  LRRM  1046),  the  Board  held  that  the  employees  of 
Young  Patrol  Service  were  guards  within  the  meaning  of  the  section 
although  they  guarded  property  of  other  employers  who  contracted 
with  their  employer  for  their  services. 

The  Board  has  adopted  the  test  in  all  cases  that  to  be  classihed 
as  a  guard,  an  employee  must  spend  a  predominant  amount  of  his 
working  time  performing  the  duties  of  a  guard.  The  committee 
recognizes  that  the  Board  must  be  watchful  to  prevent  an  unscru- 
pulous employer  from  reducing  the  size  of  the  bargaining  unit  by 
assignment  of  rank-and-file  employees  to  part-time  guard  duty. 
Such  conduct,  however,  may  be  stopped  as  being  an  unfair  labor 
practice.  The  committee  does  not  believe  that  the  drawing  of  a 
mathematical  line  at  50  percent  of  working  time  satisfies  the  purpose 
of  section  9  (b)  (3).  Again  we  are  in  agreement  with  the  statement 
of  the  minority  in  the  Radio  Corp.  case  already  quoted  which  went 
on  to  state : 

But  we  find  ourselves  unable  to  grasp  or  accept  a  process  of  reasoning  which 
concludes  that  the  congressional  purpose  to  eliminate  the  possible  conflict  of 
loyalty  which  exists  during  the  week  each  month  that  these  employees  work  as 
watchmen,  may  be  ignored  because  in  three  other  weeks  they  work  in  a  position 
where  no  conflict  of  loyalty  can  exist. 

Unaffiliated  Unions 

The  second  proviso  of  section  10  (c)  of  the  act  provides  that  in 
cases  charging  violation  of  section  8  (a)  (1)  or  (2)  the  Board  shall 
apply  the  same  rules  and  regulations  irrespective  of  whether  the  labor 
union  involved  is  affiliated  with  a  labor  organization  national  or  inter- 
national in  scope.  Section  9  (c)  (2)  provides  that  the  Board  shall 
apply  the  same  rules  and  regulations  in  representation  cases  irrespec- 
tive of  the  identity  of  the  party  filing  the  petition  and  that  the  Board 
should  not  deny  a  labor  organization  a  place  on  the  ballot  by  reason 
of  any  order  with  respect  to  such  organization  which  was  not  issued 
in  conformity  with  section  10  (c). 

By  these  provisions  Congress  intended  to  change  the  Board  s  rules 
of  decision  which  discriminated  against  unaffiliated  unions.  (See  S. 
Rept  105,  80th  Cong.,  pp.  12,  13.)    When  the  Board  found  employer 
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men  ff  Xt  1«K  ^"""^  organization  it  ordered  complete  disestablish- 
?,«iai  I  ^a^«r,.organization  were  unaffiliated  and  merely  with- 
drawal of  recognition  until  certification  by  the  Board  if  the  labor 
organization  was  an  affiliated  one. 

pm^?!!^^^^^^^^  attention  was  focused  upon  the  first  case  involving 
employer  domination  decided  by  the  Board.    If  the  Board  ordered 
disestablishment  of  the  unaffiliated  union  involved,  similar  Latment 
?n  ^h.h^T^  involving  an  affiliated  union  appealed  to  be  necessary 
In  that  first  case  the  Board  announced  its  policy  under  the  amend 
ments  (Carpenter  Steel  Co.,  76  N.  L.  R.  B.  No.  —)     Under  the  an 
fiZTh  r ''^'-  ^^^^H'^^blishment  remedy  is  retained.    If  the  Board 
fands  that  a  union  has  been  dommated  bv  an  employer,  it  will  order 
dises  abhshment.   If  it  finds  that  the  empfoyer's  activities  weTe  limked 

tLTlr^tlT/  '•  ^  t^^^'l'  ^4"  particular  union  and  never  reS 
the  point  of  domination  It  will  order  the  employer  to  cease  its  inter- 

ceSd'ThfT'^'i  "?V?  T'^¥^  recognition  until  the  union  is 
certified.  The  Board  stated  that  these  determinations  will  be  made 

affiltT.Hw?f'^  to  whether  the  union  involved  is  independeiTor 
affiliated  with  a  national  or  international  organization. 

A\/  ?^^'^  ''''?^  ^^'^  ^""^^^  ^^"^^^  <^l^at  the  employer's  activities  con- 
ft  ]^  rfl  f""  m"']*'?  ^^  *^^  unaffiliated  organization  and  ordered  that 

h^R o    ^  f  ''^^'n    ^1  ^''^*^""  "^'^  '^^""''^''^  «"  «^-  «bout  the  same  day 
the  Board  found  that  the  employer  interfered  with  the  formation  and 

administration  of  the  unaffiliated  union  involved,  but  that  his  conduct 
iui.r  u^"''''"'^  *?•  domination.    The  Board  ordered  the  employer  to 

mI^^jp  TT'i^lP  x^  ^t"^  ^'^  ^^^  ^^^^^*  disestablisliment  {Hershey 
Metal  Products,  76  N.  L.  R.  B.  No. ,  21  LRRM  1237)  ^ 

femce  these  two  cases,  the  Board  has  decided  eight  involving  the 

same  question.    In  eacli  the  labor  organization  involved  was  unlffili- 

10?^  ^^^'^^^olding  Oprp.^  76  N.  L.  R.  B.  No.  149,  21  LRRM 
1277;  Kresge  Dept.  Store,  77  N.  L.  R.  B.  No.-,  21  LRRM  1345- 
"^rov^ht  Iron  Range  Co,,  77  N.  L.  R.  B.  No.  85  22  LRRM  1050.' 
Red  An'ow  Freight  Lines.  In,.,  77  N.  L.  R.  B.  No.  144,  22  LRRM 
fp|\f  ??lf '^z^'TT/'''^  TT^^rAr^  /n^.,  77  N.  L.  R.  B.  No.  216,  22 

Q^tTt^M  iiU^I^^^  ^^-^  ^8  N.  L.  R.  B.  No.  8, 

22  LRRM  1163;  Kelco  Corp,,  79  N.  L.  R.  B.  No.  — ,  22  LRRxM  1445) 

Domination  was  found  and  disestablishment  ordered  in  all  thes^ 
cases  except  Fontaine  Converting  Works,  Inc.,  supra.     (Dominati^ 
was  tound,  but  disestablishment  was  unnecessary  in  Kelco  Corn 
supra,  because  the  unaffiliated  organization  was  already  defunct)' 

I  he  Board  has  yet  to  decide  a  case  involving  an  affiliated  union 
wherein  facts  supporting  a  finding  of  domination  are  similar  to  the 
?nl?H  .  ""^Ta  ^^^  Policy  ^ith  respect  to  unaffiliated  unions  fol- 
lows that  applied  under  the  Wagner  Act.  Unaffiliated  unions  were 
not  disestablished  upon  a  finding  of  interference  and  support  short 
of  domination.  The  employer,  in  such  cases,  was  ordered  to  withdraw 
recognition  until  certification.  wnnaraw 
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Consideration  of  Other  Suggested  Amend3Ients 
conflicting  petitions  and  charges 

Most  of  the  witnesses  appearing  on  behalf  of  employer  groups  dur- 
ing the  committee's  hearings  advocated  legislation  which  would 
reverse  the  rule  of  the  National  Labor  Relations  Board  that  it  will 
not  process  a  petition  through  an  election  while  there  is  an  outstand- 
ing charge  on  its  docket.  The  rule  is  not  new,  having  been  applied 
by  the  Board  throughout  its  enforcement  of  the  Wagner  Act.  Like- 
wise, criticism  of  the  rule  has  continued  throughout  its  existence. 

The  reason  and  justification  given  by  the  Board  for  the  rule  is  that 
an  election  conducted  during  or  following  the  commission  of  an  unfair 
labor  practice  will  not  reflect  the  true  choice  of  the  employees  con- 
cerning their  representation.  Both  the  Wagner  Act  and  the  present 
Inw  make  it  an  unfair  labor  practice  for  an  employer  to  interfere  with 
the  right  of  his  employees  to  self-organization.  He  may  not  restrain 
or  coerce  them  in  that  right,  dominate  the  administration  of  their 
organization,  or  discriminate  against  any  one  of  his  employees  for  the 
purpose  of  encouraging  or  discouraging  membership  in  their  organi- 
zation. If  he  has  done  any  of  these  things,  the  Board  reasoned,  his 
action  shall  have  had  an  effect  on  the  minds  of  his  employees,  which 
effect  will  continue  into  the  voting  booth.  In  the  early  days  of  the 
Wagner  Act,  employers  argued,  and  even  some  of  the  courts  expressed 
the  opinion,  that  the  holding  of  an  election  was  the  best  means  of 
determining  whether  the  employer's  conduct  had  actually  interfered 
with  the  free  choice  guaranteed  by  the  law.  The  Board  has  never 
departed  from  the  rule  except  to  permit  the  petitioning  union  to 
waive  its  own  charge  if  it  desires  an  election  in  spite  of  the  alleged 
unfair  labor  practice. 

The  rule  presented  few  problems  under  the  Wagner  Act  when  there 
was  only  one  union  in  the  picture.  The  union  requesting  an  election 
upon  being  met  with  employer  unfair  labor  practice  reassessed  the 
probabilities  of  victory  and  determined  whether  to  wait  until  the 
Board  had  remedied  the  unfair  labor  practice,  or  to  waive  its  right  to 
object  to  the  results  of  the  election  because  of  the  unfair  labor  prac- 
tice, and  take  a  chance  on  winning  now.  As  a  matter  of  fact,  some 
unions  often  filed  frivolous  charges  after  petitioning  for  an  election. 
They  served  a  twofold  purpose  of  delaying  the  election  until  the 
chances  of  winning  were  more  favorable,  and  tended  to  create  interest 
as  an  aid  to  obtaining  new  members. 

Wlien  more  than  one  union  was  involved,  the  rule  created  problems 
even  during  the  Wagner  Act  days.  When  a  union  filed  its  petition 
for  an  election  there  was  often  another  union  which  it  was  attempting 
to  supplant  as  bargaining  agent  or  one  which  was  also  attempting  to 
organize  the  same  employees.  If  the  second  union  believed  that  a 
delay  for  a  week  or  two  would  help  it  to  better  match  the  first  union 
at  the  ballot  box,  it  could  secure  such  delay  by  filing  a  charge  and 
refusing  to  waive  it.  The  Board  attempted  to  meet  this  problem  by 
insisting  that  its  regional  offices  give  priority  to  charges  when  there 
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was  an  outstanding  petition.  Even  if  the  charge  was  entirely  without 
foundation,  the  device  operated  to  permit  several  weeks  for  additional 
organizing  The  regional  office  might  assign  several  agents  to  the 
charge  and  demonstrate  it  to  be  without  merit  within  a  very  few 
d^ys  Its  dismissal  of  the  charge,  however,  could  still  be  appealed  to 
Washington  and  additional  time  secured. 

The  problems  have  multiplied  under  the  Taft-Hartley  law  because 
the  types  of  petitions  were  multiplied.  The  employer  and  individual 
employees  may  now  request  an  election,  decertification  of  the  recog- 
nized union  niay  be  requested,  and  the  petition  may  be  one  for  union- 
shop  authorization.  The  Board  lias  in  a  number  of  cases  held  that 
the  tiling  of  an  unfair  practice  while  a  decertification  petition  is  being 
processed  operates  to  stay  the  decertification  election  (Belden  Brick 
*  *  f  J  7  '  ■^^^-  Conceivably,  the  way  is  now  open  for  an  employer 
to  also  delay  an  election  it  does  not  want  by  filing  a  charge  against 
the  union,  although  no  such  instance  has  been  brought  to  the  com- 
mittee's attention. 

^  The  reason  for  the  rule  becomes  more  plausible  when  it  is  considered 
m  connection  with  a  particular  charge.  If,  for  example,  the  charge  is 
made  that  the  petitioning  union  is  company-dominated  within  the 
meaning  of  section  8  (a)  (2),  a  determination  of  the  validity  of  such 
charge  before  permitting  an  election  appears  warranted.  Again,  con- 
sider the  case  of  a  union  which  wins  bargaining  rights  and  after  a  full 
vear  has  not  been  able  to  secure  a  contract  because  tiie  employer  has  not 
bargained  m  good  faith.  To  permit  an  intervening  union  to  have  an 
election  at  such  time  and  reap  the  benefit  of  employee  dissatisfaction 
with  the  services  of  the  first  union  does  not  appear  advisable 

As  strong  a  case  cannot  be  made  for  the  rule  if  the  alleged  violation 
is  employer  discrinimation  against  individual  employees,  or  general 
interference,  restramt,  and  coercion.  The  employee  in  the  privacy  of 
the  voting  booth,  remembering  his  employer's  discrimination  against 
a  fellow  employee,  may  be  motivated  to  vote  for  the  union  for  that  very 
reason.  •' 

After  studying  the  problem  in  all  its  phases,  the  committee  believes 
the  remedy  lies  more  properly  m  administrative  handling  than  in  cor- 
rective legislation.  We  believe  the  rule  should  be  a  more  flexible 
one,  with  almost  unlimited  discretion  lodged  in  the  regional  director 
as  to  Its  application  While  the  Board  may  properly  insist  that  no 
election  be  held  while  a  charge  alleging  a  violation  of  section  8  (a) 
(2)  or  (5)  IS  pending,  all  steps  preparatory  to  the  holding  of  the  elec- 
tion  might  w-ell  be  taken  where  tlie  regional  director  has  reason  to 

f^  ri^  •  ''^''''P  '^.  "^T^^  ?;  ^^laying  tactic.  This  might  include 
the  holding  of  a  hearing  for  a  Board-ordered  election  where  one  of  the 
parties  will  not  consent  to  the  election. 

STRIKES  FOR  RECOGNITION 

Both  the  bill  passed  by  the  House  of  Representatives  in  1947  and 
early  committee  versions  of  the  Senate  bill  contained  some  form  of 
prohibition  against  a  strike  for  a  purpose  for  which  the  act  pro- 
vided an  administrative  remedy.  Such  a  provision  would  have  pro- 
hibited a  strike  for  recognition,  since  the  labor  organization  has  avail- 
able the  certification  processes  of  the  Board.     The  Taft-Hartley  law's 


only  limitation  upon  such  strikes  is  that  provided  by  section  8  (b) 
(4)  (C).  The  right  to  strike  for  recognition  is  only  foreclosed  when 
another  labor  organization  has  been  certified  as  the  bargaining  repre- 

sentative. 

A  labor  organization  may  lose  an  election  in  which  it  was  the  only 
union  on  the  ballot  and  the  next  day  call  a  legal  strike  to  force  the 
employer  to  recognize  it  as  the  bargaining  agent  for  those  employees 
who  have  just  rejected  it.  A  number  of  such  instances  have  been 
called  to  the  committee's  attention  (hearings,  p.  267) . 

Many  labor  organizations  have  enjoyed  recognition  by,  and  con- 
tracts with,  employers  without  ever  having  been  certified  by  the  Board. 
The  employers  have  not  first  required  such  unions  to  prove  their  ma- 
jority status  in  an  election  conducted  by  the  Board,  being  satisfied  to 
rely  upon  a  check  of  membership  cards,  dues  records,  or  other  proof 
that  they  were  the  choice  of  the  majority  of  the  employees.  A  union 
seeking  to  supplant  one  of  these  uncertified  bargaining  representatives 
may  call  a  strike  for  such  purpose  without  violating  section  8  (b)  (4) 
(C).  This  was  the  situation  in  the  recent  Perry -Norvell  ^9'^^^ 
(9-CB-3),  in  which  an  uncertified  union  held  a  contract  with  the 
employer  and  another  union  struck  for  bargaining  rights. 

Present  law  in  no  way  limits  the  primary  strike  for  recogmtion  ex- 
cept in  the  face  of  another  union's  certification.  It  has  f  requenly  been 
suggested  that  section  8  (b)  (4)  (C)  should  be  broadened  to  cover 
the  situations  where  another  union  has  been  recognized,  or  has  a  con- 
tract, and  where  the  striking  union  has  failed  to  wm  recognition  at 
the  ballot  box.  A  fairly  good  case  can  be  made  for  such  an  amend- 
ment. It  would  not  go  as  far  as  the  suggestion  prohibiting  strikes 
for  purposes  for  which  the  law  provides  an  administrative  remedy, 
for  the  union  seeking  bargaining  rights  in  an  unorganized  shop  might 

fit  ill  strike  for  it 

There  are  two*  factors  which  might  be  considered  in  connection  with 
any  further  restrictions  upon  recognition  strikes.  The  first  is  the  time 
element  involved  in  acquiring  bargaining  rights  by  the  orderly  pro- 
cedure provided  by  the  act.  If  the  employer  will  not  consent  to  an 
election,  it  now  requires  an  average  of  84  days  to  dispose  of  a  repre- 
sentation case  (hearings,  p.  1138).  It  may  be  questioned  whether  or 
not  the  mere  availability  of  an  administrative  remedy  is  sufficient  to 
restrict  the  right  to  strike.    Perhaps  the  remedy  should  be  prompt 

as  weU  as  available.  .  ,     <.        ,    ,       x-      r^  /  \  /o\ 

A  second  consideration  arises  out  of  the  fact  that  section  9  (c)  (6) 
limits  elections  to  one  in  a  given  year.  A  labor  organization  which 
loses  an  election  and  strikes  for  recognition  the  next  day  or  the  next 
week  may  be  condemned  for  such  action,  but  there  may  be  equities 
militating  against  it  having  to  wait  a  whole  year.  The  situation  may 
arise  where  some  action  by  the  employer,  or  a  more  successful  organiz- 
ing campaign,  causes  the  union  to  acquire  an  overwhelming  majority 
within  a  few  weeks  following  an  election  in  which  it  has  been  rejected 
by  the  employees.  .  .  ,    ^, 

The  committee  believes  that  further  experience  with  the  act  is 
advisable  before  consideration  is  given  to  broadening  section  8  (b) 
(4)  (C).  The  committee  questions,  however,  the  very  narrow  con- 
struction that  the  Board  is  apparently  placing  on  this  section.  The 
dismissal  of  a  recent  matter  involving  Recipe  Foods,  Inc.,  is  a  case  in 


f 
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point.  Union  No.  1  had  been  certified  by  the  Board  over  2  years  ago, 
and  its  contract  Avith  the  employer  still  had  a  short  time  to  run  when 
union  No.  2  petitioned  for  an  election.  During  the  hearing  upon  its 
petition,  union  No.  2  withdrew  from  the  hearing  and  called  a  strike 
for  recognition.  A  charge  alleging  a  violation  of  section  8  (b)  (4) 
(C)  was  filed.  On  these  facts  the  case  appeared  to  clearly  fall  within 
the  prohibition  of  the  section.  The  charge  was  dismissed  by  the  gen- 
eral counsel  on  the  ground  that  the  certification  of  union  No.  1  had  lost 
its  vitality. 

The  general  counsel's  dismissal  does  not  indicate  whether  the  cer- 
tification had  lost  its  vitality  because  of  the  2-year  period  or  because 
It  had  been  challenged  by  the  petition  of  union  No.  2.  Since  the  Board 
has  generally  held  that  a  certification  is  good  until  the  Board  itself 
has  determined  otherwise,  the  length  of  time  here  involved  would  not 
seem  to  be  important.  If  validity  stopped  upon  the  filing  of  the  in- 
tervening petition,  the  theory  would  seem  to  permit  the  wrongdoer 
to  take  advantage  of  its  own  action.  Section  8  (b)  (4)  (C)  could 
be  nullified  and  bypassed  by  the  filing  of  a  petition  before  striking 
against  a  certification.  ^ 

While  the  Board  itself  has  not  had  occasion  to  interpret  this  section 
of  the  statute,  there  is  an  indication  from  language  used  in  the  second 
Advance  Pattern  case  (20-RC-116)  that  its  thinking  would  follow 
that  of  the  general  counsel.    Referring  to  certification  as  used  in  sec- 

T,  »  ^^l  (^^  (^^  ^\  ^?^^^  "^^s  ^^®  words  "as  long  as  it  remains 
vital.  The  cominittee  believes  it  was  the  intent  of  the  section  to  pro- 
hibit a  strike  against  the  certification  of  another  union  until  the  cer- 
tihcation  had  been  voided  by  loss  of  an  election  by  the  certified  union. 

PROTECTION  OF  WITNESSES 

Section  8  (a)  (4)  makes  it  an  unfair  labor  practice  for  an  employer— 

to  discharge  or  otherwise  discriminate  against  an  employee  because  he  has  ffled 
charges  or  given  testimony  under  the  act.  i«^ause  ne  nas  niea 

There  is  no  similar  provision  making  it  an  unfair  labor  practice  for  a 
labor  organization  to  take  any  action  against  an  employee  because  he 
has  hied  charges  or  givei)  testimony  against  it  under  the  act.  A  num- 
ber  of  the  Board  s  field  agents  have  informed  committee  representa- 
tives that  they  have  experienced  great  difficulty  on  occasions  in  obtain- 
ing employee  testimony  against  a  union  because  of  the  fear  that  the 
employees  have  of  union  retaliation. 

While  section  8  (a)  (4)  was  taken  without  change  from  the  Wagner 
Act  and  has  been  a  part  of  the  law  for  13  years,  there  have  been  few 
complaints  based  upon  its  violation.  This  has  been  tnie  because  in 
most  cases  a  violation  of  section  8  (a)  (4)  would  also  be  a  violation 
of  section  8  (a)  (3),  and  the  latter  provision  has  been  used  as  a  basis 
lor  complaint.  It  has,  however,  served  a  valuable  purpose  in  assurinff 
witnesses  that  they  may  testify  without  fear  of  employer  discrimi- 

'}^\  «  ^^®,  ^^^*\^^  ^^'  making  it  a  crime  to  impede  or  interfere 
with  the  Board  m  the  performance  of  its  duties,  might  be  construed 
to  give  protection  to  the  witness  against  a  union,  a  direct  prohibition 
similar  to  section  8  (a)  (4)  would  appear  to  be  a  valuable  addition  to 
the  Board  s  authority  m  carrying  out  its  duties  under  the  act. 


LABOR-MANAGEMENT   RELATIONS 
STATE  LAWS   CONCERNING   COMPULSORY  UNION   MEMBERSHIP 


73 


Section  14  (b)  of  the  act  provides : 

Nothing  in  this  Act  shall  be  construed  as  authorizing  the  execution  or  applica- 
tion of  agreements  requiring  membership  in  a  labor  organization  as  a  condition 
of  employment  in  any  State  or  Territory  in  which  such  execution  or  application 
is  prohibited  by  Statfe  or  Territorial  law. 

Many  States  now  have  statutes  forbidding  or  limiting  the  execution 
and  enforcement  of  compulsory  membership  contracts.  Texas,  for 
example,  has  prohibited  union-security  contracts  in  any  form,  and 
Wisconsin  permits  union-shop  conti-acts  only  after  they  have  been 
authorized  by  a  vote  of  at  least  two-thirds  of  the  employees  voting, 
such  two-thirds  to  constitute  at  least  a  majority  of  all  the  employees  in 
the  collective-bargaining  unit. 

In  Giant  Food  Shopping  Center  (22  LRRM  1070)  the  Board  had 
to  decide  whether  or  not  it  would  conduct  a  union-shop-authoriza- 
tion election  in  a  State  which  forbids  all  forms  of  compulsory  union- 
ism. Part  of  the  collective-bargaining  unit  was  in  a  State  prohibit- 
ing the  union  shop  and  part  in  a  State  not  having  such  a  law.  By  a 
3-to-2  decision,  the  Board  refused  to  conduct  the  election  in  the  State 
prohibiting  the  union  shop,  stating  that  the  unit  appropriate  for 
bargaining  may  be  broken  up  for  union-shop  purposes  into  a  part 
where  the  union  shop  is  permissible  and  a  part  where  it  is  not. 

In  the  committers  March  15  report,  we  stated  our  belief  that  section 
14  (b)  required  the  Board  to  give  full  faith  and  credit  to  any  State 
law  restricting  or  prohibiting  union-security  contracts.  We  recog- 
nized that  it  was  possible  to  view  the  provision  as  leaving  entirely  to 
the  States  the  enforcement  of  their  own  restrictive  statutes.  We 
pointed  out,  however,  that  such  a  view  might  result  in  the  Board  order- 
ing an  employer  to  bargain  upon  a  union-shop  contract  even  though 
it  would  be  a  violation  of  State  law  to  enter  into  one. 

While  the  decision  in  the  Giant  Food  case  indicated  that  the  Board 
would  give  consideration  to  the  law  of  the  State  in  which  a  union-shop- 
authorization  election  was  requested,  a  later  case  applies  a  narrow  con- 
struction to  the  provision  (Northland  Greyhound  Lines^  Inc.,  18  U.  A. 
227).  Here  also  a  multi-State  unit  for  collective  bargaining  was  in 
existence.  Two  of  the  States  involved,  Iowa  and  North  Dakota,  pro- 
hibit the  union  shop,  and  Wisconsin,  also  involved,  has  the  regulatory 
legislation  referred  to  above.  The  Board  followed  its  precedent  es- 
tablished in  the  Giant  Food  case  and  refused  to  order  the  election  in 
Iowa  and  North  Dakota,  but  granted  the  request  for  an  election  in 
Wisconsin.  The  Board  held  it  must  honor  State  statutes  where  union- 
security  agreements  are  "prohibited,"  but  not  State  laws  which  restrict 
such  agreements  to  a  greater  extent  than  the  act. 

In  another  section  of  this  report,  the  committee  has  recommended 
an  amendment  which  will  eliminate  union-shop-authorization  elec- 
tions. Adoption  of  such  an  amendment  would  render  the  decision  in 
the  Greyhound  case  of  no  importance  except  that  the  rationale  of  that 
decision  might  well  be  carried  over  into  an  unfair-labor-practice  case. 
The  Board  might,  for  example,  order  an  employer  to  bargain  with  a 
labor  organization  in  Wisconsin  or  New  Hampshire  for  a  union  shop 
when  the  labor  organization  has  not  complied  with  the  two-thirds  au- 
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thorization  required  by  each  of  these  States.  If  it  was  the  intent  of 
Congress  that  the  Board  give  full  faith  and  credit  to  State  laws  re- 
stricting as  well  as  those  prohibiting  compulsory  unionism,  section 
14  (b)  must  be  amended. 

THE  SCOPE  OF  CX)LLECnVE  BARGAINING 

Three  decisions  of  the  Board  requiring  employers  to  bargain  upon 
subjects  which  previously  had  not  generally  been  considered  to  fall 
within  the  realm  of  mandatory  collective  bargaining  have  received 
wide  attention.  The  Inland  Steel  decision  upon  pension  plans, 
affirmed  by  the  Seventh  Circuit,  is  discussed  under  the  general  subject 
of  welfare  funds.  Also  relating  to  the  scope  of  collective  bargaining 
are  the  Allison  case  on  merit  increases,  and  the  Crompton  Highland 
Mills  case  on  unilateral  wage  increases. 

The  Supreme  Court  on  October  11, 1948,  refused  to  review  a  lower 
court's  enforcement  of  an  NLRB  ruling  that  merit  increases  are  an 
integral  part  of  the  wage  structure,  and,  as  such,  are  subject  to  col- 
lective bargaining  upon  union  demand  (N.  L,  R.  B.  v.  J,  H,  Allison  <& 
Co,).  While  this  case  was  decided  under  the  Wagner  Act,  there  is 
little  in  the  Taft-Hartley  law  to  substantially  affect  the  ruling.  Sec- 
tion 8  (d),  in  defining  the  duty  to  bargain  collectively,  states  that  the 
obligation  does  not  compel  either  party  to  agree  to  a  proposal  or  require 
the  making  of  a  concession,  and  further  that  neither  party  need  discuss 
or  agree  to  a  contract  modification  during  its  term  which  is  to  become 
effective  before  the  contract  can  be  reopened  under  its  own  terms. 
Under  the  decision,  however,  it  would  appear  that  the  employer  must 
bargain  upon  the  subject  at  the  union's  request,  and  if  the  employer 
grants  sucn  increases  unilaterally,  it  must  accede  to  the  union's  request 
for  such  information  as  the  standards  applied,  the  amounts  given,  and 
the  names  of  the  recipients.  The  union  might  then  be  in  position  to 
process  grievances  for  other  employees  who  were  not  given  merit 
increases. 

In  the  Allison  case  the  employer  had  flatly  refused  to  discuss  with 
the  union  its  reasons  for  giving  31  employees  merit  increases  out  of  a 
total  employment  roll  of  105  persons.  The  employer  further  took  the 
position  that  merit  increases  were  not  a  bargainable  issue  in  nego- 
tiations for  a  new  contract. 

In  N,  L.  R.  B.  V.  Crompton  Highland  Mills  ( 167  F.  (2d)  662,  C.  C.  A. 
5) ,  the  court  refused  enforcement  of  the  Board's  order  which  found  the 
employer  to  have  committed  an  unfair  labor  practice  by  giving  a 
unilateral  wage  increase.  The  increase  was  ^iven  at  a  time  when 
collective  bargaining  had  broken  down,  the  union  having  withdrawn 
ft-om  further  bargaining  upon  the  subject  and  taken  a  strike  vote. 
The  Supreme  Court  granted  certiorari  in  this  case  on  the  same  day  it 
refused  to  review  the  Allison  case. 

The  Board  has  yet  to  consider  a  case  brought  under  the  Taft- 
Hartley  law  in  which  the  two  provisions  of  section  8  (d),  cited  above, 
are  applied.  The  committee  recommends  that  Congress  give  close 
attention  to  the  Board's  handling  of  these  issues  which  may  be  outside 
the  scope  of  what  Congress  may  deem  to  be  the  field  for  governmental 
enforcement  of  mandatory  collective  bargaining. 
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One  of  the  restrictions  upon  the  discretion  of  the  Board  m  its  con- 
duct of  elections  to  determine  the  bargaining  representative  is  that 
"employees  on  strike  who  are  not  entitled  to  reinstatement  shall  not  be 
eligible  to  vote"  (Sec.  9  (c)  (3)).  The  Board  has  applied  this  pro- 
vision in  two  cases,  Pipe  Machinery  Co.  (8-Br-2642)  and  Times  Square 
Corp.  (79  N.  L.  R.  B.  No.  5) .  .       ,    .        ...         i. 

In  the  Pipe  Machinery  case,  the  International  Association  ot 
Machinists  had  called  a  strike  over  economic  issues  in  February 
1947.  The  plant  continued  to  operate  with  replacement  employees, 
and  in  March  1948  the  Board  conducted  an  election  on  the  petition 
of  another  union.  The  Board  decided  that  it  was  required  by  section 
9  (c)  (3)  to  count  the  votes  of  43  employees  who  had  been  hired  to 
replace  the  strikers  rather  than  the  43  strikers  who  had  been  replaced. 
To  do  so  the  Board  had  to  first  find  that  the  43  strikers  were  not 
entitled  to  reinstatement.  Being  economic  strikers  as  distinguished 
from  unfair-labor-practice  strikers,  and  having  been  permanently 
replaced,  the  law  was  clear  that  they  were  not  entitled  to  reinstate- 

^^InNLRB  V.  Machay  Radio  (304  U.  S.  333,  May  16,  1938)  the 
Supreme  Court  said  that  economic  strikers  who  have  been  per- 
manently replaced  are  not  entitled  to  reinstatement.  The  Court 
reasoned  that  an  employer  guilty  of  no  unfair  labor  practice  under 
the  statute  has  the  right  to  protect  and  continue  his  business  by  filling 
places  left  vacant  by  strikers.  To  have  held  that  the  strikers  could 
come  back  when  they  chose,  and  displace  the  replacements,  would 
pretty  much  nullify  the  right  to  make  the  replacements  for  few  would 
take  such  employment  with  tenure  so  limited.  Such  a  result  would 
have  made  it  almost  impossible  for  a  labor  organization  to  lose  an 

economic  strike.  .  .,      .        n  j   • 

Section  9  (c)  (3)  does  not  apply  when  the  strike  is  called  m 
protest  of  an  unfair-labor  practice  committed  by  the  employer.  If, 
for  example,  a  strike  is  called  because  the  employer  has  not  bar- 
gained in  good  faith  in  violation  of  section  8  (a)  (5),  or  has  dis- 
criminated against  one  of  the  employees  in  violation  of  section  8  (a) 
(3),  the  employer  must  take  back  the  strikers  upon  their  request, 
even  if  they  have  been  permanently  replaced.  ,    ,,    ,        , 

Under  the  Wagner  Act  the  Board  had  at  one  time  held  that  the 
strikers  rather  than  their  replacements  should  vote  in  an  election  con- 
ducted while  the  strike  was  still  current.  At  another  time  the  Board 
permitted  both  the  strikers  and  the  replacements  to  vote. 

The  election  is  to  determine  the  bargaining  representative  for  the 
ensuing  year.  The  justification  for  the  amendment  made  by  section 
9  (c)  (3)  is  that  those  workei-s  who  will  be  in  the  plant  during  the 
comiiig  year,  rather  than  the  strikers  who  have  no  right  to  reinstate- 
ment, should  vote  to  determine  the  representative. 

PREHEARING  ELECTIONS 

In  administering  its  duties  under  the  Wagner  Act  the  Board  con- 
ducted two  types  of  elections.  If  all  parties  were  in  agreement  as  to 
the  appropriate  unit,  eligibility  of  voters,  and  time  for  conducting 
the  election,  a  consent  agreement  in  which  the  parties  waived  their 
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rights  to  a  hearing  was  usually  entered  into.  This  procedure  disposed 
of  at  least  two-thirds  of  the  election  cases.  When  the  parties  could 
not  agree  upon  one  or  more  of  the  issues  a  hearing  was  held  and  upon 
tlie  record  made  therein  the  Board  decided  the  issues  and  ordered  the 
election.  The  Wagner  Act,  as  well  as  the  Taft-Hartley  Act,  guar- 
anteed the  right  to  a  hearing. 

In  1945  the  Board  amended  its  rules  and  regulations  to  authorize  its 
regional  directors  to  conduct  elections  either  before  the  hearing  or 
after  the  hearing  and  before  Board  order  in  cases  which  present  no 
substantial  issues.  The  right  to  the  hearing  which  the  statute  pro- 
vided was  still  preserved  in  that  the  hearing  was  still  held  after  the 
election  if  any  party  still  insisted  upon  it. 

The  Taft-Hartley  Act  eliminated  this  device  of  prehearing  elections 
by  rewriting  section  9  (c).  The  consent  election  procedure  was  pre- 
served, however,  and  still  accounts  for  the  disposition  of  the  majority 
of  election  cases.  During  the  committee's  hearings  various  union 
representatives  recommended  an  amendment  wliich  would  make  it 
possible  for  a  return  to  the  prehearing  election  device.  They  pointed 
out  that  it  would  relieve  the  work  load  of  the  Board  if  it  were  possible 
for  it  to  delegate  this  portion  of  its  responsibilities  to  the  field  office. 
It  cannot  be  denied  that  there  would  be  less  use  of  a  hearing  purely 
as  a  delaying  tactic  if  the  regional  director  could  eliminate  the  delay 
by  holding  an  immediate  election. 

The  prehearing  election  procedure  appeared  to  work  well  in  some 
sections  of  the  country  and  was  frequently  used.  In  other  regions  em- 
ployers were  antagonistic  to  its  use.  They  insisted  that  their  rights 
to  a  hearing  had  been  violated  by  granting  them  a  hearing  to  deter- 
mine whether  there  should  be  an  election  and  who  should  vote  after 
the  election  had  been  held.  They  further  insisted  that  the  Board 
could  not  fairly  decide  the  issues  after  the  election  and  would  tend  to 
merely  approve  what  had  already  been  done.  A  few  employers  still 
insisted  on  the  hearing  and  then  refused  to  bargain,  putting  the  Board 
to  the  further  time  and  expense  of  an  unfair-labor-practice  hearing. 
It  also  created  difficulties  with  unions.  If,  for  example,  the  regional 
director  granted  a  prehearing  election  to  a  CIO  union  in  a  simple  case 
and  later  denied  an  AFL  union's  similar  request  in  a  more  complex 
case,  he  was  accused  of  being  pro-CIO.  In  some  regions  the  pre- 
hearing election  procedure  had  almost  no  use. 

While  the  prehearing  election  procedure  did  not  account  for  any 
sizable  proportion  of  the  Board's  election  cases,  the  Board's  statistics 
do  indicate  that  the  percentage  of  representation  cases  going  to  formal 
hearing  dropped  appreciably  after  adoption  of  the  procedure.  It  is 
questionable  that  the  decline  in  hearings  was  entirely  attributable  to 
the  new  device. 

The  committee  recognizes  the  value  of  speedy  determination  of 
representation  matters.  We  are  confident  that  this  may  be  accom- 
plished without  denying  to  the  parties  their  right  to  a  hearing  before 
the  election  is  held. 

APPEAL  FROM   DISMISSAL  OF  CHARGES 

The  general  counsel  has  been  given  final  authority  in  respect  to 
the  issuance  of  complaints  (sec.  3  (d) ).  If  a  charge  is  dismissed  in  a 
regional  office  for  lack  of  merit,  insufficiency  of  evidence,  or  any  other 
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ground,  the  charging  party  may  appeal  such  dismissal  to  the  general 
counsel.  The  practice  diners  from  that  applied  under  the  Wagner 
Act  in  that,  under  the  former  law,  the  appeal  was  to  the  Board. 

The  appeal  procedure  has  been  criticized  at  various  times  and  the 
criticism  has  usually  been  occasioned  by  its  existence  in  connection 
with  the  "advice"  procedure.  In  order  to  secure  uniformity  among 
the  various  regions  the  general  counsel  has  required  the  regional  di- 
rectors to  submit  an  analysis  and  brief  of  the  facts  of  a  case  to  him  for 
advice  before  taking  the  formal  action  of  issuing  complaint  or  dis- 
missal. Since  they  were  administering  a  statute  which  was  in  many 
resi^ects  new,  it  appeared  necessary  in  the  early  stages  to  provide  such 
supervision  from  Washington. 

Parties  complain  that  they  have  not  been  accorded  a  true  appeal 
from  a  dismissal  when  the  appeal  is  decided  by  the  same  officer  who 
determined  and  ordered  the  dismissal  in  the  first  instance  (hearings,, 
pp.  555-556).  While  the  complaint  is  not  without  justification,  it 
overlooks  the  fact  that  on  appeal  the  appealing  party  has  been  in- 
formed of  the  reasons  for  dismissal  and  has  an  opportunity  to  point 
out  additional  facts  and  argue  points  of  law  which  may  and  fre- 
quently have  resulted  in  a  reversal  of  the  dismissal. 

The  committee  has  learned  that  the  general  counsel  has  now  given 
greater  discretion  to  the  regional  directors  on  dismissals  and  issuance 
of  complaints,  and  as  further  experience  is  gained,  will  give  them 
greater  authority  until  they  will  operate  virtually  upon  their  own  in- 
itiative in  these  respects.  This  will  to  a  great  extent  eliminate  the  com- 
plaint that  the  right  of  appeal  is  not  a  real  one  in  practice. 

A  return  to  the  Wagner  Act  practice  of  appeal  to  the  Board  itself 
would  of  course  require  the  Board  members  to  pass  upon  matters  at  the 
initial  stage  which  they  must  later  determine  after  all  of  the  facts  have 
been  presented  to  them.  It  would  destroy  to  a  great  extent  the  separa- 
tion of  functions  which  the  act  attempted  to  make  and  again  burden 
the  Board  with  many  of  the  details  of  administration  from  which  it 
was  relieved  that  it  might  have  more  time  for  its  function  of  deciding 
cases.  As  a  practical  matter,  it  would  provide  no  more  real  appeal  since 
presumably  the  Board  would  revert  to  its  former  practice  of  delegating 
the  function  of  review  of  appeals  to  an  anonymous  group  of  staff 
attorneys. 

CHECK-OFF  OF  INITIATION  FEES  AND  ASSESSMENTS 

Section  302  of  the  act  imposes  criminal  penalties  applicable  to  em- 
ployers as  well  as  unions  and  their  officers  for  violation  of  the  limita- 
tions which  the  section  places  upon  the  check-off  to  the  union  of  any 
portion  of  any  employees'  wages.  The  relevant  portions  of  the  section 
are  as  follows : 

(a)  It  shaU  be  unlawful  for  any  employer  to  pay  or  deliver,  or  to  agree  to  pay 
or  deliver,  any  money  or  other  thing  of  value  to  any  representative  of  any  of  his 
employees  who  are  employed  in  an  industry  affecting  commerce. 

(c)  The  provisions  of  this  section  shall  not  be  applicable  with  respect  to  money 
deducted  from  the  wages  of  employees  in  payment  of  membership  dues  in  a  labor 
organization :  Provided,  That  the  employer  has  received  from  each  employee,  on 
whose  account  such  deductions  are  made,  a  written  assignment  which  shall  not  be 
irrevocable  for  a  period  of  more  than  1  year,  or  beyond  the  termination  date  of 
the  applicable  collective  agreement,  whichever  occurs  sooner. 
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Following  the  enactment  of  the  law  as  labor-management  contracts 
came  up  for  renewal,  employers  took  the  position  that  they  could  not 
check  off  initiation  fees  and  fines  and  special  assessments  since  the 
statute  used  the  term  "membersliip  dues."  They  pointed  out  that  the 
act  differentiated  between  initiation  fees  and  dues  in  other  sections 
(sec.  9(f)  (4)  (5)). 

A  controversy  also  arose  as  to  whether  a  check-off  clause  could  be 
automatically  renewed  if  an  escape  clause  was  included.  Some  em- 
ployers insisted  that  the  check-off  would  be  irrevocable  for  longer  than 
the  year  or  the  period  of  the  contract  which  the  contract  provided  if 
it  reauired  an  affirmative  act  on  the  part  of  the  employee  to  revoke  it. 

While  no  action  has  been  brought  by  the  Department  of  Justice 
based  upon  a  violation  of  this  section,  and  the  Attorney  General  has 
not  given  an  official  opinion,  the  thinking  of  that  Department  has 
been  expressed  in  a  letter  dated  May  13,  1948,  to  the  Solicitor  of  the 
Department  of  Labor  signed  by  the  Assistant  Solicitor  General. 
Since  that  letter  received  considerable  circulation  and  publicity  and 
has  played  an  important  part  in  collective  bargaining  on  the  subject 
of  check-off,  a  copy  is  included  in  the  appendix  to  this  report. 

The  Assistant  Solicitor  General  stated  his  opinion  to  be  that  the 
term  "membership  dues"  includes  initiation  fees  and  assessments  as 
well  as  regular  periodic  dues.  He  further  stated  that  an  employer 
was  not  prohibited  from  honoring  a  written  check-off  authorization 
signed  by  an  employee  which  provides  that  it  may  be  revoked  within 
a  designated  period  prior  to  the  end  of  each  year,  but  if  not  so  revoked 
shall  continue  to  be  irrevocable  from  year  to  year  until  revoked  during 
the  period  designated  for  annual  revocation. 

Since  this  opinion  was  given,  a  considerable  number  of  employers 
have  yielded  to  union  requests  for  a  renewable  check-off  clause  which 
covers  assessments  and  initiation  fees  as  well  as  dues.  The  committee 
believes  that  the  opinion  of  the  Assistant  Solicitor  General  does  not 
follow  the  congressional  intent  of  the  provision,  and  the  law  should 
be  amended  to  so  state. 

Mass  and  Coercive  Picketing 

In  Sunset  Line  &  Twine  (79  N.  L.  R.  B.  207)  the  Board,  for  the 
first  time,  considered  the  application  of  section  8  (b)  (1)  (A)  to  mass 
and  coercive  picketing  .  This  section  made  it  an  unfair  labor  prac- 
tice for  a  labor  organization,  or  its  agents,  to  restrain  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed  in  section  7.  In  section 
7  the  Wagner  Act  had  guaranteed  the  right  to  self -organization,  to 
form,  join,  or  assist  labor  organizations,  and  to  engage  in  other  con- 
certed activities  for  the  purpose  of  collective  bargaining.  The  Taft- 
Hartley  Act  amended  section  7  by  adding  the  right  "to  refrain  from 
any  or  all  such  activities."  The  Sunset  decision  in  effect  says  that 
employees  desiring  to  do  so  have  the  right  to  go  to  and  from  work 
without  restraint  or  coercion. 

Another  case  now  awaiting  Board  decision  Vory  Corporation  (13- 
CB-5)  should  further  spell  out  the  limitation  of  the  act  on  mass 
picketing.  In  the  Cor^  case,  a  trial  examiner  held  that  even  though 
the  picketing  is  peaceful,  the  number  of  pickets  alone  may  have  an 
intimidating  effect  upon  employees  desirous  of  going  to  work,  and  thus 
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be  coercive  and  a  violation  of  section  8  (b)  (1)  (A).  The  picketing 
was  conducted  by  between  80  and  200  pickets  Datrolling  the  80-foot 
front  of  the  plant  in  a  circular  course  over  a  sidewalk  8  feet  wide. 

Picketing  is  usually  justified  as  an  exercise  of  rights  of  free  speech 
and  fi-eedom  of  assembly  guaranteed  by  the  first  amendment.  The 
right  of  striking  employees  to  inform  the  public,  their  fellow  workers, 
and  prospective  new  employees,  of  their  grievances  with  their 
employer  and  by  peaceful  means  seeks  to  persuade  them  not  to  do 
business  with  or  go  to  work  for  that  employer  cannot  be  questioned. 
Picketing  exceeds  the  constitutional  guaranties  when  it  is  extended 
beyond  peaceful  persuasion,  and  by  force  or  physical  violence  or  threat 
of  such,  prevents  access  to  the  place  of  employment  of  the  employee 
-who  desires  to  go  to  work. 

Considerable  evidence  of  mass  and  coercive  picketing  was  intro- 
duced in  the  hearings  conducted  by  both  Houses  of  Congress  prior  to 
enactment  of  the  Taft-Hartley  law.  In  the  bill  passed  by  the  House 
of  Representatives,  mass  picketing  was  made  unlawful.  The  injured 
party  was  given  an  action  for  damages  and  the  right  to  injunctive 
relief  without  regard  to  the  Norris-LaGuardia  Act,  and  employees 
engaging  in  such  conduct  lost  all  rights  under  the  act.  The  conferees 
adopted  the  amendment  passed  by  the  Senate.  While  no  attempt  was 
made  to  define  mass  picketing  in  terms  of  numbers,  the  committee 
believes  it  was  the  intent  of  Congress  to  allow  only  such  picketing  as 
is  reasonably  necessary  to  give  notice  of  a  labor  dispute.  This  leaves  to 
the  Board  the  discretion  to  determine  on  a  case-by-case  basis  whether 
the  picketing  amounted  to  restraint  or  coercion. 

The  committee  has  noted  an  increase  in  mass  and  coercive  picketing 
during  the  past  year.  Where  there  has  been  a  back-to-work  movement 
during  a  strike,  it  has  almost  always  been  accompanied  by  reinforced 
picket  lines  at  the  gates  to  prevent  access  to  the  job. 

Wliile  hearings  conducted  by  this  committee  did  not  go  into  the 
problem  of  mass  picketing  to  any  extent,  several  committees  of  the 
House  of  Representatives  have  investigated  the  subject  since  passage 
of  the  Taft-Hartley  Act.  A  subcommittee  of  the  House  Committee  on 
Executive  Expenditures  conducted  hearings  confined  to  this  subject 
during  the  summer  of  1947.  The  House  Committee  on  Education  and 
Labor  held  hearings  on  "the  right  to  work"  in  the  spring  of  1948. 
Again,  in  May  of  1948,  a  subcommittee  of  the  House  Committee  on 
Executive  Expenditures  held  hearings  in  various  States  during  the 
progress  of  the  general  strike  in  the  meat-packing  industry.  A  con- 
siderable portion  of  the  most  recent  hearings  on  the  subject  of  com- 
munistic influence  in  labor  organizations  was  devoted  to  mass  picket- 
ing and  violence  on  the  Dicket  lines. 

The  committee's  staff  has  studied  the  records  made  in  the  hearings 
mentioned  above  and  at  times  attended  the  hearings  as  observers.  We 
have  observed  one  factor  running  throughout  these  hearings — ^the 
inadequacy  of  local  and  State  laws,  or  of  their  enforcement,  to  protect 
the  right  to  work  during  a  strike.  In  some  instances  the  picketing 
amounted  to  outright  plant  seizure.  Supervisors  and  top  management 
wrere  denied  access  to  the  plants  as  well  as  rank-and-file  workers.  In 
one  incident,  cited  below,  the  strikers  invaded  the  plant  and  forcibly 
ejected  employees  who  had  continued  at  work.  That  the  provision  of 
the  present  law  has  not  yet  operated  as  an  effective  deterrent  has  been 
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fairly  well  established  by  the  hearings  conducted  since  passage  of 
the  act. 

Hearing  at  Clinton^  Mich,^  October  IS,  1947,  House  Committee  on 
Education  and  Labor 

On  August  11,  1947,  following  a  2- week-old  strike  called  by  local 
608,  IJAW-CIO,  the  Clinton  Machine  Co.  reopened  its  plant.  As  the 
people  who  wanted  to  return  to  work  approached  the  usual  plant 
entrance  where  the  time  clocks  were  located,  they  were  met  by  a 
revolving  squirrel-cage  type  of  picket  line.  There  were  about  75  ta 
100  in  the  picket  line,  with  the  pickets  3  to  4  feet  apart.  Some  in  the 
picket  line  were  employees  of  the  Clinton  Machine  Co.,  some  were  not. 
The  president  of  the  company,  upon  seeing  the  entrance  blocked, 
attempted  to  go  around  the  end  of  the  line.  The  pickets  charged  him 
and  the  employees  trying  to  get  into  the  plant,  with  the  result  that 
fighting  broke  out.  The  president  of  the  company  was  knocked  down,, 
and  several  of  those  trying  to  go  back  to  work  were  injured.  The  fight 
continued  around  the  entrance  to  the  plant,  and  was  broken  up  only 
after  a  plant  guard  fired  two  shots  into  the  air.  Those  trying  to  get 
into  the  plant  went  on  in,  while  the  pickets  re-formed  their  ranks, 
yelling  and  hurling  abuse  at  the  plant  guard  who  fired  the  shots  and 
at  the  individuals  that  had  gotten  into  the  plant. 

The  president  of  local  608,  UAW,  admitted  in  the  course  of  the 
hearings  that  the  purpose  of  the  picket  line  was  to  keep  people  from 
going  into  the  plant.  When  the  pickets  saw  the  employees  that  wanted 
to  work  going  around  the  end  of  the  picket  line,  they  charged  them 
to  prevent  their  getting  into  the  plant. 

Wliile  the  president  of  the  company  had  asked  for  protection  on 
the  previous  day  for  those  employees  desiring  to  return  to  work,  there 
wei^  no  policemen  at  the  plant  entrances  on  Monday,  when  the  back- 
to- work  movement  took  place. 

After  the  local  was  rebuffed  in  its  initial  attempt  to  stop  workers 
from  getting  into  the  plant,  a  sound  truck  blared  away  threats  to 
"get  them  when  they  came  out  for  lunch."  Threats  were  made  over 
the  sound  truck  to  "pull  out"  those  working  inside  the  plant.  While 
all  this  was  going  on,  the  number  of  pickets  was  increasing  hourly, 
all  the  time  becoming  more  abusive  and  vindictive.  The  president 
of  local  608  admittetl  that  it  would  have  been  dangerous  for  any 
employee  to  come  outside  the  plant  at  that  particular  noon  hour,  or 
later  in  the  day. 

The  picket  line  was  being  increased  by  more  and  more  pickets  from 
adjacent  plants  and  other  locals.  With  the  situation  becoming  so 
fraught  with  danger,  the  employees  stayed  inside  the  plant  that  night 
rather  than  risk  being  beaten  up.  When  the  president  of  Clinton 
Machine  Co.  asked  the  captain  of  the  State  police  for  protection  for 
the  employees,  he  remarked  that  it  would  be  impossible  for  his  50  or 
so  men  to  control  the  1,500  pickets  and  the  crowd. 

As  the  week  wore  on,  the  union  started  to  send  in  pickets  from  De- 
troit, Toledo,  Buffalo,  and  Adrian.  On  Thursday  the  pickets  increased 
to  1,500  in  number,  and  blocked  off  all  entrances  to  the  plant.  The 
pickets  started  hurling  rocks  through  the  windows,  with  several 
women  employees  receiving  cuts  on  the  arm.  The  pickets  who  threw 
the  stones  were  a  "flying  squadron"  from  the  Auto-Lite  plants  in. 
Toledo,  Ohio,  and  Buffalo,  N.  Y. 
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"Flying  squadrons"  were  defined  as  follows  by  Captain  Scavarda, 
of  the  Michigan  State  Police : 

They  came  in  here  for  the  purpose  of  taking  part  in  this  mass  picketing.  As 
they  would  come  into  the  picket  line,  they  had  either  banners— some  of  them 
carried  flags  with  the  designation  of  their  local,  designating  who  they  were; 
the  greater  number  of  them  had  cap  ornaments  that  also  designated  who  they 
were.  As  they  went  into  the  picket  line  the  leader  of  that  particular  local  would 
go  to  the  loudspeaker  and  say  that  "the  flying  squadrons  or  picket  members  of 
local  so-and-so  are  now  entering  the  picket  line. 

As  the  ranks  of  the  pickets  continued  to  grow,  and  as  the  noon  ap- 
proached some  of  the  pickets  began  hurling  rocks  at  the  tables  where 
the  workers  inside  the  plant  were  eating  their  lunch.  In  this  regard, 
had  it  not  been  for  the  timely  intervention  of  the  State  police,  the  car 
that  brought  the  food  into  the  plant  would  have  been  turned  over. 
Members  of  the  local  threatened  to  bomb  the  restaurant  that  was  sup- 
plying the  plant  with  food. 

The  police  roped  off  the  streets  leading  to  the  plant  area  to  prevent 
any  more  pickets  from  joining  the  ranks  of  the  pickets  who  had  grown 
to  over  1,800. 

There  were  two  lines  of  pickets.  They  marched  with  their  hands 
on  the  shoulder  of  the  man  up  ahead,  shouting  and  yelling  abuse  at 
those  inside  the  plant.     It  was  impossible  to  get  in  or  out  of  the  plant. 

Hearing  at  Benton  Harbor,  Mich.,  October  W,  19Ji7,  Home  Commit- 
tee on  Education  and  Labor 

On  June  21,  1947,  the  UAW-CIO  called  a  strike  at  a  Remington- 
Hand  plant  in  Benton  Harbor  employing  375  persons.  On  the  first 
day  of  the  back-to- work  movement,  15  to  16  percent  of  the  employees 
showed  up.  There  were  250  pickets  blocking  the  entrance  to  the  plant. 
The  sheriff  was  able  to  open  a  passage  through  the  pickets  to  let  those 
employees  that  wanted  to  return  to  work  into  the  plant. 

Three  days  after  the  back-to-work  movement  had  started,  the  union 
threw  a  picket  line  of  1,500  pickets  around  the  plant.  The  pickets 
blocked  the  gate,  refusing  to  move  to  let  the  workers  into  the  plant. 
The  pickets  engulfed  the  police  through  sheer  weight  of  numbers. 
The  pickets  were  finally  driven  across  the  street  and  away  from  the 
police  when  a  fire  hose  was  connected  to  a  hydrant,  and  turned  on  the 
pickets. 

Hearing  at  Dowagiac,  Mich.,  October  ^3, 19Ii,7,  by  same  subconvmittee 

In  July  of  1947  UAW-CIO  called  a  strike  at  the  Heddon  Bait  Co. 
The  company  employed  a  force  of  268  employees  in  the  factory.  A 
back-to-work  movement  was  started  by  the  company  and  at  the  end  of 
the  first  week,  50  percent  of  the  employees  were  back  at  work. 

Here  again  the  picket  line  was  increased  to  block  the  entrance,  win- 
dows were  broken,  employees  beaten  up.  A  new  feature  in  this  strike 
was  added  with  the  complete  blocking  of  the  streets  leading  to  the 
plant  with  the  cars  parked  bumper  to  bumper. 

From,  hearings  before  a  subcommittee  of  the  House  Committee  on 
Executive  Expenditures  in  connection  with  the  national  meat- 
packing strike  in  March  194S 

Pickets  denied  access  of  office  employees  and  supervisors  at  Swift  & 
Co.,  St.  Paul,  Minn.,  plant  (pp.  4,  5, 12)  turned  over  cars  (p.  16)  and 
used  violence  on  supervisors  attempting  to  gain  admission  to  the  plant 
(p.  19). 
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Pickets  denied  all  classes  of  employees  admittance  to  the  Armour  & 
Co.,  St.  Paul  plant  (p.  23),  ignored  a  State  court  restraining  order 
limiting  picketing  (p.  34),  attacked  the  police  attempting  to  enforce 
the  injunction  (p.  45). 

Pickets  invaded  the  Cudahy  packing  plant  at  Newport,  Minn.,  and 
forcibly  kidnaped  employees  sleeping  m  the  plant,  beating  them  with 
clubs,  physically  injuring  them,  and  destroyed  or  damaged  plant 
property  and  equipment  (pp.  5D-62). 

At  Armours  &  Co.,  St.  Joseph,  Mo.,  pickets  stopped  cars,  threw 
bricks,  punctured  tires,  and  turned  over  cars  of  employees  seeking  to 
goto  work  (p.  65). 

At  the  John  Morrell  &  Co.  plant  at  Topeka,  Kans.,  the  pickets  de- 
stroyed property,  threw  stones,  and  injured  employees  attempting  to 
goto  work  (p.  168). 

At  the  Wilson  &  Co.  plant  at  Albert  Lea,  Minn.,  pickets  turned  over 
cars  and  forcibly  prevented  anyone  from  gaining  admittance  to  the 
plant  (p.  131). 

At  the  Wilson  &  Co.  Chicago  plant  a  union  leader  announced  to 
the  company's  employees  over  a  sound  truck  shortly  before  the  strike 
date: 

We  are  going  to  be  the  bosses,  and  on  instructions  from  the  international  head- 
quarters no  one  is  going  into  that  plant  without  our  saying  so.  That  means  no 
foreman,  no  office  workers,  not  even  Thomas  E.  himself  (pp.  98-99).  *  ♦  ♦  We 
have  just  one  password,  "They  shall  not  pass'*  ♦  ♦  ♦.  If  you  see  any  police 
around,  don't  pay  any  attention  to  them.  Don't  worry  about  the  police.  We'll 
take  away  their  guns.  We'll  take  away  their  stars.  We'll  take  their  clubs  and 
rub  their  heads  with  them.  All  we  need  is  numbers  out  here  and  we  can  handle 
anyone.  If  they  send  the  Army,  we'll  bump  heads  with  them  and  take  care  of 
them  too.    If  Truman  doesn't  look  our  way,  we'll  take  care  of  him,  also. 

If  the  right  not  to  participate  in  concerted  activities,  which  the  law 
now  assumes  to  guarantee,  is  to  mean  anything  as  a  practical  matter, 
some  means  other  than  the  "cease  and  desist"  remedy  must  be  found. 
The  worker  denied  access  to  his  job  by  mass  or  coercive  picketing  suf- 
fers the  same  pecuniary  loss  as  the  one  discharged  by  his  employer 
because  of  his  union  activities. 

One  of  the  first  cases  brought  under  the  Taft-Hartley  law  involved 
coercive  picketing  ( Colonial  Hardwood  Flooring^  S-CB-i ) .  The  trial 
examiner  found  that  the  striking  union's  pickets  had  physically  ob- 
structed entry  to  the  plant  to  employees  desirous  of  returning  to  work, 
and  in  some  instances  pickets  had  assaulted  employees  at  the  plant 
gates  to  prevent  their  going  to  work. 

The  general  counsel  requested  that  the  Board  order  the  union  to 
reimburse  those  employees  deprived  of  their  earnings  as  a  result  of  the 
union's  restraint  and  coercion.  The  trial  examiner  declined  to  so  rec- 
ommend. His  ruling  appears  legally  correct  in  that  section  10  (c) 
authorizing  the  Board  to  order  back  pay  uses  the  word  "discrimina- 
tion." Further,  there  is  nothing  in  the  legislative  history  of  the  act 
to  indicate  that  Congress  intended  to  authorize  the  Board  to  assess  back 
pay  against  a  union  except  in  the  section  8(b)  (2)  cases. 

Testifying  before  this  committee,  the  general  counsel  stated  that  he 
favored  an  amendment  which  would  unequivocally  give  the  Board 
the  discretion  to  order  a  union  to  make  whole  employees  who  were 
prevented  access  to  their  jobs  by  mass  or  coercive  picketing  (p.  1154, 
1172).    Other  witnesses  also  favored  such  an  amendment  (907,  908). 


The  Board  has  awarded  back  pay  almost  without  exception  in  those 
cases  where  it  has  found  employer  discrimination  and  the  remedy  has 
always  been  considered  the.  Wagner  Act's  most  effective  deterrent 
against  unfair  labor  practices.  It  may  be  argued  that  the  union's  de- 
nial of  access  to  the  job  is  of  a  temporary  nature  while  the  employer's 
discrimination  is  usually  by  discharge  and  may  be  permanent.  How- 
ever, the  very  temporary  or  indefinite  nature  of  the  union's  picketing 
is  a  deterrent  to  the  employee  in  securing  work  elsewhere  and  may  often 
cause  him  to  suffer  a  greater  loss. 

Again  it  may  be  argued  that  with  the  Sunset  Line  &  Twine  decision 
mass  and  coercive  picketing  will  be  discontinued.  The  only  remedy 
under  present  law  is  a  "cease  and  desist"  order.  However,  if  the  case 
follows  the  usual  course  in  respect  to  time,  such  an  order  may  be 
obtained  about  1  year  following  the  picketing.  By  that  time  the 
coercive  picketing  nas  in  most  cases  been  discontinued  months  before. 
This  is  no  relief  whatsoever  for  those  employes  who  were  unwillingly 
deprived  of  their  earnings  during  the  strike. 

It  has  also  been  suggested  that  the  ruling  of  the  Board  in  the  Socony 
Vacwum  case  (78  N.  L.  R.  B.  169)  will  go  far  to  solve  the  problem. 
The  Board  held  in  that  case  that  the  employer  may  discharge  or  re- 
fuse to  rehire  any  employee  engaging  in  mass  picketing  which  prevents 
the  access  of  other  worliers  to  the  job.  The  case  may  have  the  effect, 
however,  of  encouraging  the  use  of  pickets  from  other  plants  or  pro- 
fessional pickets  when  mass  picketing  has  been  determined  upon. 

The  committee  believes  that  authority  in  the  Board  to  require  a 
union,  guilty  of  mass  or  coercive  picketing,  to  reimburse  those  em- 
ployees denied  access  to  their  jobs  would  be  a  most  effective  deteiTent. 
As  in  the  ordinary  discrimination  cases,  it  should  be  a  remedy  avail- 
able to  the  Board,  to  be  used  at  its  discretion  where  the  facts  warrant. 
The  committee  recommends  that  section  10  (c)  be  amended  by  the  in- 
sertion after  the  word  "including"  in  the  third  sentence  thereof,  a 
comma  and  the  following :  "in  the  case  of  a  labor  organization  the  pay- 
ment of  back  pay  to  employees  who  have  been  deprived  of  their  earn- 
ings by  reason  of  such  unfair  labor  practice,  and  in  the  case  of  an  em- 
ployer, the". 

Strikes  To  Compel  a  Violation  of  Law 

Proposals  to  regulate  strikes  conducted  for  the  purpose  of  com- 

Eelling  employers  to  violate  Federal  and  other  laws  were  considered 
y  the  Eightieth  Congress  during  the  time  the  present  act  was  being 
formulated.  The  bill  as  passed  by  the  House  (H.  R.  3020,  80th  Cong., 
1st  sess.)  provided  that  a  strike  for  recognition  or  to  remedy  practices 
for  which  an  administrative  remedy  is  available  under  the  act  or  to 
compel  an  employer  to  violate  any  law  shall  be  unlawful.  As  remedies 
for  unlawful  practices,  it  allowed  a  suit  for  damages,  made  provisions 
of  the  Norris-LaGuardia  Act  inapplicable,  and  deprived  any  person 
who  engaged  in  such  a  strike  of  his  rights  under  the  act  for  a  period 
not  exceeding  one  year. 

An  early  committee  print  of  the  Senate  bill  (S.  1126,  80th  Cong., 
1st  sess.)  contained  a  provision  which  would  have  denied  the  benefits 
of  the  act  to  any  employees  or  labor  organization  w^hich  conducted  a 
strike  to  compel  an  employer  to  remedy  practices  for  which  an  ad- 
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ministrative  remedy  was  available  under  the  act,  or  to  compel  an  em- 
ployer to  violate  a  provision  of  the  act,  or  any  other  law  of  the  United 
States. 

However,  during  tlie  last  few  months  preceding  enactment,  the 
Board's  decisions  reflected  a  stiffening  attitude  regarding  strikes  con- 
ducted for  unlawful  objectives.  Noting  this  change,  the  managei-s 
on  the  part  of  the  House  stated  in  the  conference  report  that  amend- 
ments to  prohibit  such  activities  seemed  "unnecessary"  (H.  Kept.  510, 
80th  Cong.,  1st  sess.,  p.  39),  and  the  amendments  were  not  inchuled  in 
the  law  as  finally  enacted.  Subsequent  events  have  not  borne  out  this 
expression  of  faith.  On  the  contrary,  decisions  handed  down  since 
the  act  state  without  equivocation  that  activities  conducted  for  unlaw- 
ful purposes  are  not  unlawful  per  se. 

Since  the  passage  of  the  act  instances  of  strikes  to  compel  employers 
to  violate  laws  have  increased.  The  most  repeated  instances  have  been 
attempts  by  labor  organizations  to  impose  closed-  and  union-shop  con- 
ditions without  compliance  with  the  act's  requirements  therefor. 
Examples  of  these  attempts,  many  of  which  have  been  successful, 
follow : 

(a)  Typographers. — The  International  Typographical  Union 
(which  is  not  qualified  to  petition  the  Board  for  a  union-shop-author- 
ization election  because  it  has  not  complied  with  sees.  9  (f),  (g),  and 
(h)  of  the  act)  waged  a  campaign  to  impose  closed-shop  conditions  on 
printers  and  publishers  and  their  employees,  and  has  conducted  several 
strikes  in  support  of  this  campaign.  On  March  27, 1948,  the  District 
Court  for  the  Southern  District  of  Indiana  enjoined  this  union  from 
continuing  these  discriminatory  practices,  and  on  October  14, 1948,  on 
a  finding  that  these  practices  were  being  continued,  found  the  union  in 
contempt.  Despite  this  and  several  other  proceedings  against  tha 
ITU,  many  employers  bowed  to  the  closed-shop  practices  insisted  upon 
by  the  union,  and,  without  compliance  with  the  act's  provisions,  have 
joined  in  this  discrimination  against  employees  (hearings  before  the 
Joint  Committee  on  Labor-Management  Relations,  80th  Cong.,  2d  sess., 
pt.  I,  p.  581). 

(h)  Coal. — In  the  negotiations  for  a  new  bituminous  coal  contract 
for  the  year  commencing  July  1,  1948,  the  United  Mine  Workers 
insisted  upon  the  retention  of  a  clause  providing  that  "all  employees 
shall  be,  or  become,  members  of  the  United  Mine  Workers  of  America," 
although  this  union  had  not  qualified  under  the  act  for  authority  to 
enter  into  a  union-shop  contract.  On  June  25,  1948,  to  avert  a 
strike,  the  so-called  commercial  operators  agreed  to  such  clause,  ad- 
mitting in  a  statement  released  to  the  press  that  it  did  not  "confofm 
exactly  with  the  requirements  of  the  law."  The  so-called  captive- 
mine  operators  at  first  resisted,  because,  their  spokesman  said,  "the 
contract  proposed  by  the  union  contains  a  union-shop  provision  in 
violation  of  the  law  of  the  land."  But  after  a  strike  lasting  1  week 
they,  too,  agreed  to  the  clause.  The  mine  workers  union  agreed  to 
be  bound  by  the  court's  final  determination,  after  all  appeals,  on  the 
validity  of  the  particular  clause,  an  obligation  to  which  the  union 
would  be  bound  in  any  event. 

(c)  Maritime.— In  May  1948  the  National  Maritime  Union  called 
a  strike  in  support  of  its  demand  for  the  continuance  of  its  hiring- 
hall  practices  on  the  Great  Lakes,  a  strike  which  was  subsequently 
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found  to  be  a  violation  of  section  8  (b)  (2)  of  the  act  {Matter  of 
National  Mantime  Union,  78  N.  L.  R.  B.  No.  137,  22  LRRM  1289 
(1948)). 

(d)  Retail  ^ra</6«.— Subsequent  to  the  passage  of  the  act,  various 
locals  of  the  Retail,  Wholesale,  and  Department  Stores  Union,  CIO, 
particularly  locals  65  and  1250,  made  numerous  demands,  accom- 
panied by  strike  threats,  on  several  department  stores  in  New  York 
City  for  various  forms  of  union  security,  although  these  locals  had 
not  complied  with  the  filing  requirements  of  the  act.  In  some  cases 
the  employers  yielded  to  such  threats  and  granted  contract  pro- 
visions of  highly  doubtful  validity.  In  an  instance  involving  local 
1250  and  the  store  of  Oppenheim  Collins  the  employer  resisted,  and 
in  August  1948  the  local  went  out  on  strike.  Soon  thereafter  a  rival 
union  filed  a  petition  for  representation,  won  the  election,  and  was 
certified  as  bargaining  agent.  Local  1250  continued  its  strike  as  one 
for  recognition,  although  it  was  then  in  violation  of  section  8  (b) 
(4)  (C).  Even  after  the  strike  was  enjoined,  the  local  continued  to 
picket  the  store  and  finally  on  October  1, 1948,  was  adjudged  in  con- 
tempt {Douds  V.  Local  1250,  Civil  No.  47—308,  Dist.  Ct.  S.  D.  N.  Y., 
aff'd  U.  S.  C.  A.  2d,  Nov.  8,  1948).  In  this  case  the  strike  was  con- 
ducted for  two  unlawful  purposes,  first  to  compel  Oppenheim  Collins 
to  enter  into  a  cotitract  providing  for  union  security  without  complying 
with  the  requirements  of  the  act,  and  later  to  compel  the  store  to  recog- 
nize it  when  another  union  was  the  certified  agent. 

It  should  be  noted  that  in  all  four  instances  summarized  in  (a)  to 
{d)  above,  the  union  involved  had  not  complied  with  the  filing  require- 
ments of  the  act  and  therefore  was  not  qualified  to  seek  authorization 
of  a  union -shop  agreement. 

Another  instance  of  a  strike  to  force  an  employer  to  violate  the 
law  is  a  strike  by  a  minority  group  of  employees  for  recognition. 
It  seeks  to  deprive  employees  of  their  rights  under  section  7  of  the 
act,  particularly  of — 

the  right  *  •  •  to  bargain  collectively  through  representatives  of  their  own 
choosing,  and  to    ♦    ♦    *    refrain  from  any  or  all  of  such  activities    *    ♦    *. 

If  an  employer  accedes  to  such  demand,  he  participates  in  forcing  his 
employees  to  bargain  collectively  through  an  agent  to  which  a  majority 
of  them  are  opposed.  That  such  a  strike  is  not  an  unfair  labor 
practice  under  the  present  act  has  been  made  clear.     In  Matter  of 

Perry  Norrell  (80  N.  L.  R.  B.  No.  ,  23  LRRM  1061,  Nov.  12, 

1948)  the  Board  held  that  a  strike  by  a  minority  group  for  recog- 
nition, where  another  union  was  the  recognized  agent,  did  not  con- 
stitute "restraint  or  coercion"  of  the  employees  in  violation  of  section 
8  (b)  (1)  (A).  In  other  words,  the  Board  held  that  the  strike  did 
not  restrain  or  coerce  the  employees  in  the  exercise  of  their  right 
to  choose  their  own  bargaining  representative  or  to  refrain  from 
choosing  one,  although  its  object  was  to  force  them  to  choose  an 
agent  to  which  a  majority  of  them  were  opposed.  The  same  doc- 
trine was  expressed  in  Matter  of  National  Maritime  Union  (78 
N.  L.  R.  B.  No.  137,  22  LRRM  1289  (1948)).  In  summary,  it  is 
not  an  unfair  labor  practice  for  a  labor  organization,  unwanted 
by  the  majority  of  the  employees  it  seeks  to  represent,  to  demand 
bargaining  rignts  and  take  strike  action  in  support  thereof,  but  it 
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is  an  unfair  labor  practice  for  the  employer  to  yield  to  such  pressure 
and  recognize  the  minority  group. 

It  should  be  noted  that  wherever  a  union  conducts  a  strike  to  compel 
a  violation  of  the  law,  it  has  at  its  disposal  a  lawful,  peaceful  remedy 
to  attain  its  objective.  Thus,  in  lieu  of  a  strike  for  recognition,  it 
may  petition  the  Board  for  an  election.  In  lieu  of  illegal  demands 
for  union  security,  it  may  petition  for  a  union-shop-authorization 
election  by  complying  with  section  9  (4),  (g),  and  (h)  of  the  act 

On  the  other  hand,  an  employer  faced  with  a  strike  to  compel  him 
to  violate  the  law  has  little  choice.  Either  he  may  yield  and  partic- 
ipate in  violating  the  law,  or  he  must  withstand  the  economic  force 
exerted  upon  him  and  his  employees.  If  he  adopts  the  second  alterna- 
tive, the  act  may  provide  him  a  degree  of  assistance  in  some  instances 
and  j^  others  no  help  whatsoever.  For  example,  if  the  union  demand- 
ing thj  illegal  provision  is  the  majority  representative  and  entitled  to 
bargain  for  his  employees,  it  is  not  good-faith  bargaining  within  the 
meaning  of  section  8  (b)  (3)  for  it  to  insist  on  an  illegal  provision.  If 
it  is  insisting  upon  the  illegal  closed  shop  it  is  attempting  to  cause 
the  employer  to  discriminate  against  employees  within  the  meaning 
of  section  8  (b)  (2).  See  National  Maritime  Union  (78  N.  L.  R.  B 
No.  137).  The  employer  may  file  a  charge  and  in  due  course,  after 
the  usual  investigation,  hearing,  issuance  of  intermediate  report,  and 
review  of  the  record  by  the  Board,  an  order  will  issue  requiring  the 
union  to  cease  and  desist.  If  the  case  follows  the  usual  pattern,  such 
order  will  issue  approximately  1  year  after  the  beginning  of  the  strike. 
If  the  union  does  not  comply  with  the  order,  court  enforcement  may 
be  obtained  in  another  year  or  two.  Expedited  relief  is  possible  under 
section  10  (j)  under  which  the  general  counsel  may,  and  did  in  the 
maritime  and  coal  cases,  exercise  his  discretion  to  apply  to  a  Federal 
district  court  for  an  order  enjoining  the  insistence  upon  and  continu- 
ance of  a  strike  to  obtain  the  illegal  compulsorv-union-membership 
clause.  However,  the  general  counsel  will  not  take  that  course  unless 
the  public  interest  is  being  affected.  He  will  not  apply  for  an  injunc- 
tion where  the  strike  merely  threatens  ruination  of  the  employer's 
business. 

The  committee  believes  as  strongly  as  do  the  union  leaders  that 
the  right  to  strike  for  legitimate  objectives  must  be  preserved.  The 
act  has  imposed  reasonable  waiting  periods  upon  the  exercise  of  the 
right  where  the  national  health  ana  safety  have  been  affected  and 
where  the  labor  organization  is  seeking  to  modify  its  contract  with  an 
employer.  Unions  may  strike  to  remedy  an  employer  unfair  labor 
practice  and  for  recognition  as  the  bargaining  agent  even  though  the 
act  provides  orderly  peaceful  remedies  in  both  instances.  Until  it 
is  possible  for  the  Board  to  provide  a  prompt  as  well  as  orderly  and 
peaceful  remedy,  it  is  perhaps  desirable  to  permit  strikes  for  purposes 
for  which  the  law  provides  a  remedy.  This  is  not  to  say  that  it  should 
be  a  protected  right.  If  a  labor  organization  determines  upon  a  course 
of  self-help  to  remedy  an  employer  unfair  practice  or  to  obtain  recogni- 
tion, turning  from  the  act  s  peaceful  procedures,  there  is  nothing 
unreasonable  in  denying  it  the  act's  protection  while  carrying  out  its 
own  self-determined  course  of  action.  If  the  Congress  should  believe 
that  it  is  sufficient  remedy  for  strikes  to  compel  a  violation  to  deny  the 
protection  of  the  act  to  the  labor  organization  and  employees  partici- 


pating in  such  strike,  the  committee  believes  such  protections  should 
also  be  denied  to  unions  and  employees  striking  for  a  purpose  for  which 
the  act  provides  an  administrative  remedy. 

Such  result  might  be  accomplished  by  amending  section  13  to  read 
as  follows : 

Sec.  13.  Nothing  in  this  Act,  except  as  specifically  provided  for  herein,  shall 
be  construed  so  as  either  to  interfere  with  or  impede  or  diminish  in  any  way  the 
right  to  strike,  or  to  affect  the  limitations  or  qualitications  on  that  right,  but  this 
Act  shall  not  be  construed  as  conferring  any  remedy  under  sections  7  and  8  if  it 
is  a  strike,  an  objective  of  which  is  to  compel  an  employer  to — 

(1)  bargain  collectively  with  a  labor  organization  or  other  person  not 
certified  as  the  representative  of  his  employees  under  section  9 ; 

(2)  remedy  practices  for  which  an  administrative  remedy  Is  available 
under  this  Act ;  or 

(3)  violate  a  provision  of  this  Act  or  any  other  law  of  the  United  States. 

If  the  Congress  agrees  with  the  committee  that  the  emplover  who 
refuses,  at  the  risk  of  a  loss  of  his  business,  to  yield  to  a  union  s  illegal 
demands  is  entitled  to  more  protection  than  the  possible  deterrent 
provided  by  a  loss  to  the  participants  of  their  rights  under  the  act, 
another  remedy  is  suggested.  Various  witnesses  testifying  before  the 
committee  recommended  an  amendment  to  section  8  (b)  (4),  (the 
secondary-boycott  and  jurisdictional-strike  prohibitions)  which  would 
make  a  strike  or  threat  of  a  strike  any  purpose  of  which  was  to  cause 
the  employer  to  violate  the  law  an  unfair  labor  practice  with  the 
remedies  of  priority  handling  by  NLRB  and  an  injunction  pending 
Board  determination  (hearings,  pp.  508,  267,  855,  433,  276,  159-160). 
This  might  be  accomplished  by  the  addition  of  a  new  subsection  to 
section  8  (b)  (4)  as  follows : 

(B)  Forcing  or  requiring  any  employer  to  violate  a  provision  of  this  act  or 
any  other  law  of  the  United  States. 

Production  Incentives 

Section  402  (2)  of  the  Taft-Hartley  law  directs  this  committee  to 

study  and  report  on — 

the  means  by  which  the  individual  employee  may  achieve  a  greater  productivity 
and  higher  wages,  including  plans  for  guaranteed  annual  wages,  incentive  profit- 
sharing  and  bonus  systems. 

In  the  committee's  report  of  March  15,  1948,  there  were  included 
studies  of  the  George  A.  Hormel  Co.  and  the  Lincoln  Electric  Co. 

The  Hormel  Co.  plan  is  generally  accepted  as  being  the  most  highly 
developed  of  all  the  so-called  guaranteed-annual-wage  schemes. 
There,  the  company  and  the  United  Packinghouse  Workers  of  Amer- 
ica, CIO,  have  collaborated  in  a  15-year  development  of  the  annual- 
wage  system.  They  have  brought  it  to  a  point  where  not  only  are 
the  employees  assured  of  continuous  employment  at  guaranteed  min- 
imum pay,  but  are  also  assured  of  a  production  bonus  and  a  share  in 
the  company's  profits  every  year.  The  result  has  been  job  and  finan- 
cial security,  higher  wages,  greater  efficiency,  higher  productivity, 
and  a  wider  variety  of  products  at  reasonable  prices  to  the  public.  It 
is  especially  significant  that  the  union  involved  has  grown  and  pros- 
pered, and  that  labor  relations  there  are  perhaps  more  stable  than 
anywhere  else  in  the  meat-packing  industry. 
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Unlike  the  Hormel  situation,  there  is  no  union  at  the  Lincoln  Elec- 
tric Co.  in  Cleveland.  That  company  has  developed  an  incentive  which 
has  resulted  in  employee  income  much  greater  than  industry  standards 
for  the  same  work,  and  in  steadilv  diminishing  production  costs  with 
consequent  lower  prices  to  the  public. 

The  committee  again  commends  these  two  studies  as  excellent  ex- 
amples of  what  may  be  achieved  in  this  field  under  completely  dif- 
ferent labor-management  arrangements. 

We  have  not  attempted  a  detailed  survey  of  other  companies  where 
incentive  and  profit-sharing  programs  are  in  operation,  since  we  be- 
lieve the  report  on  the  Hormel  and  Lincoln  systems  will  sufficiently 
emphasize  to  management,  labor,  and  the  public  the  benefits  to  bJe 
obtained,  and  the  methods  by  which  far-sighted  uniofis  and  manage- 
ment can  cooperate  for  the  ultimate  advancement  of  all. 

As  a  part  of  the  committee  study,  members  of  the  staff  visited  the 
operations  of  the  FVocter  &  Gamble  Co.  at  Cincinnati,  the  Eastman 
Kodak  Co.  at  Rochester,  N.  Y.,  the  McCormick  Tea  Co.  at  Baltimore, 
the  National  Cash  Register  Co.  at  Dayton,  Ohio,  and  the  Cleveland 
Twist  Drill  Co.  at  Cleveland.  In  these  discussions  we  were  accorded 
the  full  cooperation  of  the  managements  as  well  as  those  unions  in- 
volved. The  programs  of  several  of  these  companies  are  discussed 
below,  and  the  general  conclusion  can  be  made  here  that  in  the  opinion 
of  those  interviewed  plant  efficiency  and  employee  productivity  are 
greater  and  the  price  of  the  product  is  less — as  a  direct  result  of  better 
employer-employee  cooperation  growing  out  of  these  incentive  and 
profit-sharing  plans. 

The  plan  of  the  Procter  &  Gamble  Soap  Co.  at  Cincinnati,  Ohio,  has 
been  so  often  explained  in  discussions  of  guaranteed-annual-wage 
arrangements  that  no  purpose  would  be  served  by  another  detailed 
presentation  here.  However,  there  is  a  valuable  lesson  to  be  learned 
from  the  cooperation  between  the  union  and  the  management  which 
has  resulted  in  a  reliable  guaranty  of  regular  employment,  a  bonus  sys- 
tem, a  profit-sharing  plan,  a  pension  program,  and  payment  for  off-the- 
job  as  well  as  on-the-job  disabilities. 

The  Eastman  Kodak  Co.  at  Rochester,  N.  Y.,  does  not  have  a  collec- 
tive-bargaining agreement  with  any  union,  although  more  than  50,000' 
persons  are  employed  in  all  the  company's  operations.  Eastman  does 
not  guarantee  full-time  annual  employment.  It  pays  what  are  known 
as  wage  dividends  in  addition  to  regular  wages,  which  incidentally 
compare  favorably  with  the  general  area  rates  for  its  plants  and  with 
the  rates  for  its  competitor  companies.  These  wage  dividends  to  em- 
ployees exceeded  by  $10,000,000  the  total  dividends  paid  on  the  com- 
mon and  preferred  stock  in  1947.  The  higher  the  stock  dividends  are 
the  higher  the  wage  dividends. 

Eastman  also  has  an  advanced  retirement  program  where  payments 
accrue  to  the  individual  after  20  years'  continuous  service  regardless 
of  his  reason  for  leaving  the  company.  A  noteworthy  provision  is 
made  that  any  break  in  service  because  of  depression  or  lack  of  work 
will  not  be  considered  a  break  in  company  service  in  computing  retire- 
ment eligibility. 

The  Council  of  Profit-Sharing  Industries,  an  organization  of  com- 
panies which  have  active  profit-sharing  plans,  was  formed  in  the  fall 
of  1947.    There  are  about  100  member  firms  and  corporations  in  the 
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council,  and  its  purpose  is  to  exchange  and  disseminate  information — 
based  on  experience — on  problems  which  arise  in  the  operation  of 
incentive  and  profit-sharing  programs.  At  public  hearings  in  the 
summer  of  1948,  this  committee  explored  the  program  of  the  council 
in  some  detail.  That  testimony  appears  in  the  printed  record  of 
those  hearings.  The  members  of  the  council  have  found  no  basis  for 
the  often-expressed  fear  that  such  profit-sharing  plans  would  unduly 
"open  the  books"  and  allow  labor  to  usurp  the  role  of  management. 
On  the  contrary,  they  have  not  only  led  to  better  employee  understand- 
ing of  management's  problems  but  to  a  more  informed  evaluation  of 
the  relationship  real  profits  bear  to  capital  investment  and  to  the  fi- 
nancial responsibility  of  maintaining  any  business  as  a  long-term 
going  concern. 

The  past  few  years  have  seen  a  notable  increase  in  the  number  of 
welfare  funds,  pension  plans,  incentives,  etc.,  which  are  the  products  of 
collective  bargaining.  The  subject  of  welfare  funds  is  discussed  else- 
whei-e  in  this  report  and  is  not  elaborated  on  here.  However,  in  any 
discussion  of  production  incentives,  it  should  be  borne  in  mind  that 
many  incentive  and  profit-sharing  systems  have  been  and  are  being 
evolved  successfully  through  collective  bargaining. 

The  wishes  of  employees  in  this  field  are  not  yet  well  defined.  Still, 
it  might  be  safely  said  that  the  average  worker  is  probably  more  in- 
terested in  a  comprehensive  plan  including  an  immediate  return  of 
cash  such  as  a  production  bonus  or  profit  sharing  than  in  a  long-range 
program  only,  such  as  a  pension  plan.  The  rejection  of  the  proposed 
Ford  Motor  Co.-UAW  pension  plan  in  1948  by  the  employees  is  per- 
haps a  significant  lesson  to  management  and  unions  in  this  respect. 

This  report  does  not  touch  upon  the  legal,  economic,  or  tax  aspects 
of  incentive  and  profit-sharing  plans.  These  phases  present  formid- 
able problems,  but  they  have  been  met  successfully  by  so  many  that 
they  should  no  longer  be  considered  insuperable  hurdles. 

The  committee  limits  itself  here  to  the  presentation  of  some  of  the 
facts  regarding  the  more  successful  programs.  We  commend  the 
whole  subject  of  incentives  and  profit  sharing  to  unions  and  man- 
agement as  worthy  of  exploration,  since  those  plans  we  have  studied 
seem  to  fulfill  the  basic  aims  of  progressive  labor-management  rela- 
tions in  that  they  result  in  greater  efficiency,  more  wages,  uninter- 
rupted employment  under  desirable  working  conditions,  and  generally 
lower  prices  to  the  public. 

Welfare  Funds  ^ 

In  recent  years  increased  attention  has  been  given  to  the  problems 
of  health,  old  age,  and  other  phases  of  welfare.  The  approaches  have, 
however,  been  varied  and  only  a  slight  degree  of  integration  has  pre- 
vailed. Federal  legislation  embraces  a  number  of  the  problems. 
Under  the  direction  of  the  Social  Security  Administration,  monthly 
old-age  and  survivors'  insurance  benefits,  unemployment  insurance, 
public  assistance,  and  various  maternal  and  child  health  and  welfare 
services  have  been  provided.  Railroad  workers  receive  death  and 
unemployment  benefits  under  a  Federal  program.  Likewise,  Federal 
law  provides  for  the  retirement  and  disability  of  military  personnel, 

*  Also  see  the  committee's  special  report  on  welfare  funds. 
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and  a  civil-service  retirement  system  has  been  established  for  Govern- 
ment employees.  Numerous  programs  have  been  created  to  afford 
benefits  to  the  employees  of  State  and  local  governments.  All  States 
have  enacted  workmen's  compensation  laws  providing  benefits  for 
work-connected  disabilities.  Individuals  have,  of  course,  supple- 
mented these  various  forms  of  protection  by  purchasing  their  own 
insurance.  In  addition,  a  large  number  of  employer-sponsored  plans 
have  afforded  retirement,  life  insurance,  and  health  benefits  to  em- 
ployees. A  recent  significant  development  in  the  field  has  been  the 
establishment  of  health,  welfare,  and  retirement  plans  through  the 
process  of  collective  bargaining. 

Growth  of  Union-Management  Plans 

Impetus  to  union  demands  for  union-management  welfare  plans  was 
quickened  during  World  War  II  by  the  Stabilization  Act  of  1942,  as 
amended,  placing  restrictions  upon  wage  and  salary  increases.  Sec- 
tion 10  of  the  act  defined  "wages '  and  "salaries"  so  as  to  exclude  insur- 
ance and  pension  benefits  in  a  reasonable  amount.  The  regulations  of 
the  Director  of  Economic  Stabilization  further  provided  that  pre- 
miums paid  by  an  employer  on  policies  of  group  life  insurance  with- 
out cash  surrender  value  covermg  the  lives  of  his  employees,  or  on 
policies  of  group  health,  hospitalization,  or  accident  insurance  cover- 
ing his  employees,  did  not  constitute  wages  or  salary. 

The  wartime  demand  for  the  establisliment  of  health,  welfare,  and 
retirement  plans  through  collective-bargaining  agreements  has  con- 
tinued since  the  enactment  of  the  Labor-Management  Relations  Act  of 
1947.  The  number  of  employees  now  covered  by  such  plans  exceeds 
3,000,000,  or  more  than  twice  the  number  covered  in  1947.  In  1945  it 
was  estimated  that  600,000  workers  were  included;  approximately 
1,250,000  were  said  to  tie  covered  by  early  1947.^  The  figure  as  of 
August  1948  was  estimated  as  in  excess  of  3,000,000.^  It  is  not  known 
exactly  how  many  workers  are  covered  in  each  national  or  international 
union  because  of  the  fact  that  in  many  unions  health,  welfare,  and  re- 
tirement plans  have  been  developed  entirely  by  the  locals,  and  therefore 
figures  on  the  extent  of  development  are  not  always  available  to  officials 
of  the  international.  The  Bureau  of  Labor  Statistics  reports,  however, 
that  plans  are  known  to  exist  under  collective-bargainmg  agreements 
within  the  jurisdiction  of  nearly  100  different  internationals,  and  that 
a  larg:e  number  of  workers  in  the  following  industries  are  covered :  * 
Building  trades,  clothing,  cleaning  and  dyeing,  coal  mining,  furniture, 
fur  and  leather,  hotel  and  restaurant,  jewelry  and  playthings,  local 
transportation,  office  and  professional  workers,  machinery,  millinery, 
paper,  rubber,  retail  and  wholesale  trade,  shipbuilding,  steel,  telephone 
and  telegraph,  textiles  and  hosiery,  and  utilities.  Coverage  in  some  of 
the  larger  industries  was  estimated  to  be — 

Workers 

Coal  mining 450,  ooo 

Clothing  and  textiles 875, 000 

Street  and  electric  railway 15o[  000 

Steel 138,000 

Electrical  (United  Electrical  Workers,  alone) 138,000 

»  Bureau  of  Labor  Statistics  Bulletin  No.  900. 

«  Monthly  Labor  Review,  September  1948,  vol.  67,  No.  8. 

*  Monthly  Labor  Review,  September  1948,  vol.  67,  Ho.  S, 
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Of  the  3,000,000  workers  who  are  covered,  the  Bureau  estimates  that 
11  i>ercent  receive  only  pension  benefits,  45  percent  receive  health  bene- 
fits, and  both  types  of  benefits  are  available  to  the  remaining  44  percent. 
The  figures  of  the  Bureau  of  Labor  Statistics  given  above,  reflect 
those  health,  welfare,  and/or  benefit  plans  (a)  negotiated  as  a  part  of 
labor-management  agreements,  (b)  those  originally  established  by 
employers,  and  later  written  into  an  agreement,  and  (c)  those  agree- 
ments which  simply  establish  employer  responsibility  to  provide 
various  types  of  insurance. 

CHARACTERISTICS 

Health,  welfare,  and  retirement  plans  assured  through  collective- 
bargaining  contracts  follow  no  particular  pattern.  They  vary  as  to 
methods  of  financing  and  insuring.  Likewise,  there  are  differences  in 
administration,  benefits,  eligibility  criteria,  and  other  details.  When 
classified  according  to  the  means  used  in  financing,  funds  may  be 
grouped  according  to  whether  moneys  are  derived  from  the  employer, 
or  are  the  result  of  joint  contribution.  Administration  may  be  vested 
in  the  employer,  the  union,  or  a  union-management  group.  In  addi- 
tion, plans  may  be  insured  by  an  established  private  carrier,  or  an 
insurance  company  chartered  for  the  express  purpose  of  insuring  a 
particular  plan,  or  benefits  may  be  paid  directly  from  the  fund. 
Where  insurance  is  with  an  established  private  company,  the  company 
in  many  instances  has  a  role  in  the  administration  of  the  plan.  The 
chart  which  follows  shows  the  principal  characteristics  of  some  of  the 
better  known  plans. 


92 


I 


a 


a 

u 


a 

g 
*> 

•23 

"a 

S 


t 

OS 
u 


£ 
>> 

h 


d 
.2 

9 


a 
o 
o 


a 

a 
0 


LABOR-MANAGEMENT   RELATIONS 


I 


•a  » 

fig 

I-} 


sl= 


^4    •     t 

5  So 


*^i^    -3.2 


a  ^  en  --^ 


g     w    " 


g    5 

C^  oe 
OS  a  5- 

1-3 


m  »3  Q 

C  o  a> 

-is 
c£f| 


a  2-2 
8  S  c 


'^g 


i 


S 

a  £-0 

GO    C 


c  * 


1- 

CO  3 


•goS 


o  "1    .— 


&1 


-a    >«  rt     -2  w  — 


» s 


•o  ^  a  «  a 

fl  a  c  s,  o  o 

P  c8.C:s  os«> 


2^§ 

— ^  s 

tnT3      JB 

°  9    -^ 
J3  a  en  a 

S  08  C]  U 

O  0/  V  9 

o 


5.sao5a° 

i  CO    j^  ^<a  Q 


g.2^£^e 


o./ 


Q,  g        u  .M.2  — 


» 


®  .  a  >.S 
o  a  3®  >» 

OS  C  u  S  '^ 

fls_-a  »  bo 

>>i5  Esua 

SZ>  o  a  o 


g«=i     ^c£^ 
§  *  «■"  a  o  2'S-3 

|f||=|sf|. 

4)  4i«.a_'o  J**-" 


•II 

J§ts 


«  c*3  9 


a  0.05- 


a  3 

^^ 

to  O 


a 

5 -5 

c 


also 


o 


Oi  *« 


osiSg 
•-  o2 


C 
3 


CO 

C 
*n-"       00 

92a'S 
•0*5  a  g 

*.2  t'V. 


3 


050 
S8a 

o2C 


^ 


•n  0,1 
3  S^ 


)-fc>  O  08 


a  9^ 
la 

•335 


Sg 


O 


^  op  >» 


.i«3 
fL4 


"o  a 

hi 


:t2«fl 


s  *  2 

3  aU 


Ji 


a"Pa 

53..a 

a  «  ?  3 

''"rt  a  S 

•-a    O    S^ 


'J 


aCSa 

Ss£8 
•^go 


•5  >»   •  -    • 

e«j  w  a  h 

as  a  o  o* 
3  OS  08  .a  a 


V4i 

>,fc.-H  g  as 


a   . 
©  *- 

o  g 

Bo 


.2^6 
Sofl 


o 


oB-z  .. 

^^   - 

m  O  O 

S'^  a 
'M     13 

«8  >. 

a  a 

•t;<^  cs 
d^  d 


08  h 

-d  9; 


o  ^^ 

M— as 
.^-^ 

to   CO   Ji^ 

•3 -2 -a 
S  08  d 

Iq5 


fe  ddb 

£°  • 

do  Q< 

a-cxj 


do.a 


0S3 

M        > 

41    ••— 

115 


LABOR-MANAGEMENT   RELATIONS 


93 


®^a| 
■^a  "2 

ft.  OB       a)*» 

<a  0)  o 
fc  G  a  «^ 


-a  fcfcS 

TJ  52  BS 


u  ©  a     a.s  o  08 
2  o  o     ©  on  S. 


©9S2 

CI 


43  >»'- 


•9  -« 

A    ©  Q, 

«_.  9 

H  «  3 

«52 
3«S 


1 


OS  o 

1-5  ©^ 

fc^    CO   qQ  ^4     ^ 


83202 — 18- 


94 


LABOR-MANAGEMENT   RELATIONS 


A  more  complete  discussion  of  these  and  other  plans  appears  in 
the  committee's  special  report  on  welfare  funds. 

EMPLOYEE  EQUITIES 

A  common  feature  of  most  plans  the  committee  has  examined  is  the 
requirement  conditioning  employment  of  benefits  upon  "good  standing 
in  the  union."  The  wisdom  of  using  a  welfare  program  as  a  means 
of  enforcing  union  discipline  is  seriously  questioned.  The  inadvisa- 
bility  of  such  a  use  is  especially  apparent  where  continuous  good  stand- 
ing m  the  union  for  as  many  as  20  years  is  necessary  in  order  for  a 
participant  to  be  eligible  for  pension  benefits.  It  also  provides  a 
means  of  obtaining  a  condition  closely  approaching  the  closed  shop 
now  prohibited  by  the  act.  The  benefits  may  become  so  attractive 
as  to  militate  against  any  free  choice  in  the  change  of  bargaining 
representative  or  repudiation  of  the  existing  representative. 

Moreover,  the  confinement  of  benefits  to  those  who  maintain  good 
standing  in  the  union  is  of  doubtful  validity.  In  Steele  v.  L,  <&  N,  R. 
Co.  (323  U.  S.  192  (1944))  the  Supreme  Court  ruled  that  a  union 
has  the  duty  in  collective  bargaining  and  in  making  collective-bar- 
gaining agreements  "to  represent  nonunion  or  minority  imion  mem- 
bers of  the  craft  without  hostile  discrimination,  fairlv,  impartially, 
and  in  good  faith."  To  deprive  nonunion  members  of  welfare  bene- 
fits would  not  seem  to  be  wholly  without  discrimination. 

COMPULSORY  BARGAINING  ON  WELTARE  PLANS 

t 

Although  a  number  of  employers  voluntarily  bargain  with  labor 
organizations  representing  their  employees  on  health,  welfare,  and 
retirement  plans  and  agree  to  the  incorporation  of  various  phases  of 
the  subject  in  labor-management  contracts,  there  remains  for  final 
adjudication  the  question  of  whether  the  subject  is  within  the  area  of 
mandatory  collective  bargaining.  In  April  of  1948  the  NLRB  ruled 
on  this  issue.  In  a  4-to-l  decision  the  Board  adopted  the  recommenda- 
tions of  its  trial  examiner  in  the  Matter  of  Inland  Steel  Company  and 
Local  Union.,  Nos,  1010  and  64^  United  Steelworkers  of  America 
(CIO),  (77  N.  L.  R.  B.  No.  12),  ruling  that  pnsion  and  retirement 
plans  are  within  the  area  of  compulsory  bargaining.  In  this  case,  the 
Board  found  that  the  company  had  refused  to  discuss  with  the  union 
the  amendment  and  application  of  the  terms  of  an  old-age  retirement 
and  pension  plan  originally  established  by  the  company.  This  refusal 
to  bargain,  the  Board  found,  amounted  to  an  unfair  labor  practice 
under  section  8  (5)  of  the  National  Labor  Relations  Act,  in  that  the 
company's  unilateral  action  on  amendments  to  the  plan  changed  the 
employees'  "wages"  and  "conditions  of  employment"  as  the  terms 
were  used  in  section  9  (a)  of  the  National  Labor  Relations  Act.  The 
Board  construed  the  term  "wages"  to  include  "emoluments  of  value, 
like  pension  and  insurance  benefits,  which  may  accrue  to  employees 
out  of  their  employment  relationship."  The  company's  contribution  to 
the  plan,  the  Board  said,  "constitutes  an  economic  enhancement  of  the 
employee's  wages."  With  reference  to  the  effect  of  the  company's 
unilateral  action  upon  "conditions  of  employment,"  the  Board  held 
that  "matters  affecting  tenure  of  employment,  like  the  respondent's 


LABOR-MANAGEMENT   RELATIONS 


96 


retirement  rule,  lie  within  the  statutory  scope  of  collective 
bargaining." 

Tlie  Board  found  in  the  legislative  history  of  the  amended  act  what 
to  it  was  compelling  evidence  that  Congress  intended  to  encompass 
pension  and  retirement  plans  within  the  meaning  of  "wages  or  other 
conditions  of  employment"  as  those  terms  were  used  in  the  original 
act.  It  also  found  tnat  in  reenacting  these  provisions,  there  was  evi- 
dence of  congressional  willingness  "to  allow  that  conclusion  to  stand." 

The  case  of  W.  W.  Cross  and  Company  and  United  Steelworkers 
of  America,  CIO  (77  N.  L.  R.  B.  No.  1162) ,  carries  the  doctrine  of  the 
Inland  Steel  case  into  additional  areas.  It  involves  the  union's  right 
to  have  included  in  contract  negotiations  the  terms  of  a  company- 
sponsored  group  health  and  accident  insurance  plan  under  which 
benefits  are  afforded  the  company's  employees.  For  the  reasons  given 
in  Matter  of  Inland  Steel  Co..,  the  Board  found  that  the  company  had 
a  statutory  duty  to  bargain  collectively  concerning  the  terms  of  its 
group  health  and  accident  insurance  program. 

On  appeal  of  the  Board's  Inland  Steel  decision,  the  United  States 
Circuit  Court  of  Appeals  for  the  Seventh  Circuit  on  September  23, 
1948,  unanimously  held — 

that  the  order  of  the  Board,  insofar  as  it  requires  the  company  to  bargain 
with  respect  to  retirement  and  pension  matters,  is  valid. 

The  case  has  been  appealed  to  the  United  States  Supreme  Court.  The 
W.  W.  Cross  decision  has  been  appealed  to  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Circuit. 

employer's  stand  on  CX)MPULS0RY  BARGAINING 

At  the  hearings  before  the  committee  in  May  and  June  of  1948,  a 
number  of  employers  presented  their  views  on  bringing  these  plans 
within  the  realm  of  compulsory  collective  bargaining  as  would  be 
required  by  the  Inland  Steel  and  W.  W.  Cross  decisions  of  the  NLRB. 
It  was  their  position  that  the  problems  arising  from  mandatory  bar- 
gaining on  the  subject  will  result  in  an  undue  burden  being  imposed  on 
the  bargaining  procedure  and  that  increased  industrial  strife  will  fol- 
low. Fiirther,  the  creation  of  new  plans  and  the  liberalization  of  old 
ones  will  be  discouraged,  and  some  plans  now  in  operation  may  be 
abandoned  if  the  employer  is  now  required  to  bargain  upon  the  subject. 
The  problems  stated  to  be  inherent  in  the  situation  were  essentially 
the  following:  (1)  Welfare  programs  are  highly  complex  and  their 
establishment  requires  thorough  study  and  planning.  There  are 
detailed  tax  and  actuarial  requiremente  to  be  met  while  integration 
with  provisions  of  State  and  Federal  social-security  laws  must  be  con- 
sidered. When  negotiating  such  matters  as  wages  and  hours  there  are 
patterns  which  the  parties  may  follow,  but  that  is  not  true  of  a  pen- 
sion plan.  The  problem  of  each  company  in  setting  up  a  pension  plan 
is  unique.  The  cost  for  each  company  depends  upon  a  number  of 
variable  factors  such  as  the  age  of  its  workers,  mortality  experience, 
level  of  employee  earnings,  cost  of  administration,  and  changing  inter- 
est rates.  To  negotiate  on  such  complicated  matters  is  impractical 
for  there  must  be  agreement  on  the  part  of  the  union  and  the  company. 
In  addition,  if  the  plan  is  insured  by  commercial  carrier,  its  details 
must  be  embodied  in  the  contract  with  the  carrier  and  in  order  to  attain 
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full  advantage  of  the  deductions  permissible  under  the  Internal  Reve- 
nue Code,  the  plan  must  be  approved  by  the  Bureau  of  Internal  Keve- 
nue.    (2)  Many  employers  must  deal  with  a  number  of  unions,    ihis 
presents  even  greater  difficulty  because  employee  representatives  must 
themselves  agree  upon  uniform  demands,  otherwise  a  number  of  small 
unrelated  plans  will  arise.    Interunion  competition  makes  unlikely 
the  attainment  of  a  uniform  program.    Maximum  efficiency  is  impos- 
sible if  a  number  of  small  separate  plans  are  resorted  to.    The  cost  of 
the  program  will  rise  because  administrative  costs  increase  as  the 
number  of  group  contracts  increase  and  premiums  increase  as  the 
size  of  the  group  covered  decreases.    The  effectiveness  of  the  program 
is  thereby  threatened.     ( 3 )  Long-range  plans  such  as  those  included  in 
a  welfare  program  involve  commitments  which  require  a  careful  analy- 
sis of  the  company's  business  outlook.    The  companies  feel  that  they 
alone  can  make  this  analysis.    (4)  Some  employers  fe«l  that  if  these 
programs  are  included  in  contracts,  certain  of  the  flexibility  which  is 
desirable  will  be  lost.    These  employers  feel  that  they  must  retain  the 
right  to  make  modifications  as  the  existing  conditions  require.    With- 
out this  flexibility  there  can  be  no  certainty  of  the  continuation  of 
the  program.     (5)  Many  existing  employer-sponsored  pension  plans 
are  related  to  earnings  and  length  of  service  of  the  employees.    If  a 
flat  pension  amount  is  demanded  and  obtained,  existing  plans  as  well 
as  the  solvency  of  companies  could  be  endangered.     (6)  An  integral 
part  of  the  pension  plans  is  the  compulsory  retirement  of  the  employees 
at  a  normal  retirement  age.    If  this  is  bargained  away,  one  of  the  mam 
purposes  for  such  a  plan  is  defeated.    (7)  Unions  often  demand  that 
eligibility  to  benefits  be  restricted  to  union  members.    The  company  s 
responsibility  extends  to  all  its  employees.     (8)  Plans  which  involve 
long-range  policy  should  not  be  subject  to  change  with  each  succeeding 
contract  year.    (9)  Innumerable  problems  will  arise  in  the  course  of 
administration,  but  once  a  part  of  the  contract,  the  program  will  be 
subject  to  the  usual  grievance  and  arbitration  procedure.    The  com- 
pany would  thus  be  placed  in  the  anomalous  position  where  it  would  be 
bound  by  the  decisions  of  the  arbitrator  while  the  insurance  carrier 
would  not. 

unions'  STAND 

Representatives  of  several  unions  also  presented  their  views  with 
respect  to  mandatory  bargaining  on  healtn,  welfare,  and  retirement 
plans.  The  need  of  their  membership  especially  for  medical  care  was 
stressed  and  the  inadequacy  of  employer-sponsored  pension  plans 
was  given  as  a  further  reason  for  bringing  such  plans  within  the  ambit 
of  compulsory  bargaining.  Through  the  creation  of  funds  the  cover- 
age of  which  is  coextensive  with  the  union's  membership,  union  lead- 
ers hope  to  attain  a  greater  continuity  of  coverage  than  now  exists 
under  company  plans.  They  point  out  that  coverage  under  company 
plans  is  limited  to  those  workers  employed  by  the  particular  com- 
pany and  that  when  a  worker  leaves  the  company  he  usually  loses 
what  he  had  contributed  to  the  iin^urance  fund  unless  he  converts  the 
policy  at  a  higher  rate.  The  proposal  was  for  a  blanket  Dolicy  made 
out  to  the  union  covering  its  membership.  A  worker  would  therefore 
retain  his  coverage  as  long  as  he  maintained  his  union  membership. 
It  was  the  contention  of  the  general  counsel  for  the  CIO  that  necessity 
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for  actuarial  soundness  and  compliance  with  the  requirements  pre- 
scribed by  the  Treasury  Department  did  not  prevent  the  handling  of 
plans  within  the  framework  of  collective  bargaining.  He  cited  the 
experience  of  the  United  States  Steel  Corp.  and  the  United  Steelwork- 
ers  of  America  in  establishing  a  joint  committee  which  rendered  a 
unanimous  factual  report  and  submitted  cost  estimates  on  each  type 
of  benefit  under  consideration. 

RESTRICTIONS  PROVIDED  IN  SECTION   302   OF  THE  ACT 

Employees  of  such  employer 

Section  302  (c)  (5)  in  restricting  the  use  to  which  such  funds  may 
be  put  states  "for  the  sole  and  exclusive  benefit  of  the  employees  of 
such  [the  contributing]  employer."  This  provision  was  an  issue  in 
the  activation  of  the  fund  of  the  United  Mine  Workers  and  in  the  con- 
tinuation of  the  fund  of  the  American  Federation  of  Musicians. 

The  March  1948  strike  in  the  coal  mines  gi*ew  out  of  the  inability  of 
the  trustees  of  the  miners'  welfare  fund  to  agree  upon  its  activation. 
John  L.  Lewis,  the  trustee  designated  by  the  union,  proposed  the  pay- 
ment of  $100  per  month  to  members  of  the  United  Mine  Workers  who 
had  reached  the  age  of  60  and  who  had  been  employed  in  the  industry 
for  20  years.  One  of  the  objections  to  this  proposal  made  by  the  trus- 
tee selected  by  the  employers  was  that  benefits  must  be  confined  to 
employees  of  the  contributing  employers.  He  pointed  out  that  the 
I^ewis  proposal  would  provide  pensions  for  union  members  working 
in  mines  whose  owners  would  not  be  contributing  to  the  fund. 

Before  the  act  the  musicians  fund  had  been  supported  by  a  royalty 
upon  records  which  the  recording  companies  paid  into  the  fund.  The 
benefits  of  the  fund  were  enjoyed  by  unemployed  musicians  paid  from 
the  fund  to  present  free  music  to  the  public.  In  most,  if  not  all,  in- 
stances the  musicians  directly  benefiting  were  not  and  never  had  been 
employed  by  the  contributing  recording  companies.  When  the  parties 
were  unable  to  agree  upon  a  plan  for  continued  support  of  the  fund, 
the  union  refused  on  December  31, 1947,  to  make  any  more  records. 

Employee  representatives 

Agreement  between  the  musicians  union  and  the  recording  com- 
panies was  finally  reached  on  December  13,  1948,  when  the  Attorney 
General  concurred  in  an  opinion  of  the  Solicitor  of  the  Department  of 
Labor  that  the  plan  agreed  upon  by  the  parties  did  not  violate  the  act. 
A  copy  of  this  opinion  and  supporting  memoranda  are  included  in  the 
appendix.  This  opinion  stated  that  the  restrictions  of  section  302 
were  inapplicable  to  the  fund  because  the  royalties  were  to  be  paid  by 
the  recording  companies  to  a  trustee  selected  by  them,  who  was,  there- 
fore, not  a  representative  of  the  union  within  the  meaning  of  the  act. 

Section  302  makes  it  a  misdemeanor  for  an  employer  to  make  any 
payment  of  money  to  any^representative"  of  his  employees  and  like- 
wise for  a  representative  of  employees  to  accept  such  payment  unless 
the  restrictions  of  the  section  have  been  complied  with.  While  the 
committee  lias  not  had  the  opportunity  to  study  all  of  the  terms  and 
conditions  of  the  agreement,  we  are  apprehensive  that  a  precedent 
has  been  established  whereby  any  union  and  employer  desiring  to  do  so 
may  seek  to  bypass  all  of  the  restrictions  of  the  statute.     Since  those 
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restrictions  all  sought  to  guarantee  to  the  individual  worker  his  fullest 
participation  in  the  fund  created  for  his  benefit,  the  action  taken  with 
respect  to  the  musicians'  fund  merits  the  close  attention  of  Congress. 

The  committee  has  been  infoi*med  that  the  original  neutral  trustee 
for  the  miners'  fund  expressed  his  opinion  that  that  fund  was  not  sub- 
ject to  the  restrictions  of  section  302  because  the  employer  contributions 
were  not  made  to  an  employee  "representative"  but  to  trustees. 

In  Rice-Stix  Dry  Goods  Co,  v.  St,  Louis  Labor  Health  Institute  (22 
LRRM  2528,  U.  S.  Dist.  Ct.  E.  D.  Mo.,  1948)  the  court  held  that 
a  welfare  plan  was  not  subject  to  the  restrictions  of  section  302  of  the 
act.  In  this  case  the  officers  of  the  union  had  organized  a  corporation 
devoted  to  charitable,  religious,  scientific,  and  benevolent  purposes. 
The  union  and  the  employer  entered  into  a  collective-bargaining  agree- 
ment whereby  the  employer  agreed  to  make  payments  for  the  benefit  of 
his  employees  to  the  charitable  corporation.  The  emplover  filed  its 
complaint  for  a  declaratory  judgment,  joining  the  charitable  corpora- 
tion and  the  union  as  party  defendants,  seeking  the  court's  determina- 
tion of  the  question  whether  the  employer  could,  without  violation  of 
section  302  of  the  Labor-Management  Kelations  Act,  1947,  make  the 
payments  to  the  charitable  corporation  required  by  the  collective- 
bargaining  agreement. 

The  court  ruled  that  such  payments  could  lawfully  be  made  for 
the  reason  that  the  charitable  corporation  was  not  a  representative 
of  any  employees  of  the  plaintiff  as  set  forth  in  section  302  of  the 
Labor  Management  Act,  1947,  and  that  the  "management  and  funds 
of  the  St.  L^uis  Labor  Health  Institute  are  not  under  the  control 
of"  the  union.  Whereas  the  court  found  that  the  management  and 
funds  of  the  charitable  corporation  were  not  under  the  control  of  the 
union,  it  appears  from  the  record  itself  that  the  top  officers  of  the 
union  not  only  organized  the  charitable  corporation  but  were  the 
president  and  secretary-treasurer  of  it. 

The  committee  believes  that  the  intent  of  section  302,  if  not  its 
words,  is  clearly  violated  by  these  arrangements  which  attempt  to 
remove  such  funds  from  the  section's  restrictions.  It  is  plain  that  sec- 
tion 302  (a)  and  (b)  prohibit  payment  to  or  receipt  by  "any  repre- 
sentative" of  employees.  However,  subparagraph  (c)  which  follows 
contains  the  specific  exceptions  to  this  general  prohibition.  With 
respect  to  welfare  funds,  it  excepts  money  "paid  to  a  trust  fund  es- 
tablished by  such  representative."  It  would  seem  that  the  funds 
referred  to  above  were  "established  by  such  representative,"  for  they 
all  were  established  by  collective-bargaining  agreements  negotiated 
and  entered  into  by  the  labor  organizations  involved.  If  they  are  not 
covered  by  the  provisions  of  section  302  (c),  it  is  e(^ually  valid  to 
say  that  no  trust  fund  established  by  collect ive-bargainmg  agreement, 
especially  when  it  complies  with  the  section,  is  covered  by  it.  The 
section  then  becomes  meaningless.  Expressed  otherwise,  this  view 
is  tantamount  to  saying  that  if  the  parties  comply  with  section  302  (c) 
so  as  to  make  the  payments  to  three  trustees,  one  selected  by  the 
employer,  one  selected  by  the  union,  and  one  neutral  selected  by  the 
other  two,  then  no  portion  of  section  302  applies  because  the  payments 
are  not  being  made  to  a  representative  of  the  employees.  However, 
since  this  seems  to  be  a  theory  which  has  already  been  adopted  in  a 
few  instances,  serious  consideration  should  be  given  by  Congress  to 
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an  amendment  making  such  circumvention  impossible.  This  may  be 
done  by  clear  and  unmistakable  language  to  the  effect  that  no  money 
may  be  paid  to  any  trust  fund  which  is  the  subject  of  collective  bar- 
gaining except  in  accordance  with  the  limitations  enumerated  in 
section  302  (c)  (5). 

Fvmds  established  prior  to  January  i,  WlfB 

Section  302  (g)  exempts  from  certain  requirements  of  302  (c) 
regarding  welfare  funds  "contributions  to  such  trust  funds  established 
by  collective  agreement  prior  to  January  1, 1946."  In  our  March  15, 
1948,  report  we  pointed  out  that  arbitrators  have  construed  this  sub- 
section to  permit  a  perpetual  exemption  from  these  requirements  to 
those  funds  established  prior  to  January  1, 1946,  even  though  the  con- 
tribution is  made  by  an  employer  for  the  first  time  after  that  date.  In 
other  words,  a  labor  organization  having  one  fund  in  existence  prior 
to  that  date  in  any  place  in  the  United  States,  no  matter  how  few  em- 
ployees it  covered,  might  still  bypass  the  statutory  requirement  if  it 
could  induce  other  employers  to  make  their  contributions  to  the  pre- 
existing fund.  This  practice  is  being  followed  (hearings,  pp.  434- 
437).  The  committee  believes  it  was  the  intent  of  Congress  not  to 
extend  the  exemption  beyond  those  employers  who  were  contributing 
to  a  fund  before  the  1946  date.  Such  result  could  be  more  clearly 
accomplished  by  the  insertion  of  the  words  "where  the  employer  made 
such  contributions  prior  to  such  date"  after  "1946." 

Conclusion 

The  Labor  Management  Relations  Act  has  been  in  effect  for  16 
months.  Seldom,  if  ever,  has  a  law  been  placed  upon  the  statute  books 
with  so  many  odds  against  it.  Labor  organizations  have  waged  an  un- 
ceasing attack  against  the  law  in  their  press,  in  radio  programs,  and 
in  public  speeches.  It  was  made  an  issue  in  a  national  political  cam- 
paign in  which  the  President  and  the  platform  upon  which  he  con- 
ducted his  campaign  promised  its  repeal.  Such  expressions  militated 
against  the  creation  of  a  calm  and  temperate  atmosphere  wherein  the 
affected  parties  could  learn,  and  practice,  duties  and  responsibilities 
created  by  the  act. 

The  date  when  the  act  went  into  effect  found  the  National  Labor 
Relations  Board,  which  had  been  given  responsibility  f or  inost  of  its 
enforcement,  ill-prepared  to  carry  out  its  task.  Cases  arising  under 
the  Wagner  Act  had  accumulated  during  the  6  months  the  act  was 
under  consideration  in  Congress.  On  the  effective  date  of  the  act, 
the  Board  had  a  backlog  of  3,933  cases  and  there  are  still  remaining 
some  500  Wagner  Act  cases  to  be  decided.  Thus,  v. n ions  and  employers 
have  not  had  the  guidance  of  Board  interpretation  ipon  its  provisions. 

In  spite  of  these  handicaps,  the  committee  has  tound  the  law  to  be 
working  well,  without  undue  hardship  upon  labor  organizations,  em- 
ployers, or  employees.  Given  another  year  to  gain  the  general  accept- 
ance, knowledge,  and  understanding  of  its  provisions,  the  committee 
is  convinced  that  the  act  will  have  proven  beyond  all  doubt  its  effec- 
tiveness in  promoting  the  adjustment  and  disposition  of  labor  prob- 
lems equitably,  and  in  creating  more  friendly  and  cooperative 
relationships. 
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We  have  recommended  some  amendments.  Without  exception,  they 
have  been  in  the  direction  of  perfecting  the  intent  and  purposes  of  the 
present  law.  No  new  fields  are  invaded,  but  more  adequate  remedies 
are  sought  where  present  remedies  have  proved  to  be  ineffectual. 
While  there  is  considerable  truth  in  the  statement  that  good  labor- 
management  relations  cannot  be  created  by  law,  public  interest  requires 
the  fixing  of  boundaries  wherein  sound,  workable  labor  relations  may 
be  maintained  through  the  cooperation  -of  labor  and  management.  In 
the  Wagner  Act  the  Federal  Government  provided  boundaries  for 
employer  conduct,  and  in  the  1947  law  it  sought  to  create  a  balance 
by  setting  limits  for  union  activity.  Labor-management  relations  has 
been  an  expanding  field  with  the  area  for  collective  bargaining  and 
the  tactics  of  the  parties  constantly  progressing.  The  boundaries  for 
both  labor  and  management  conduct  must  be  reappraised  from  time  to 
time  if  the  balance  is  to  be  maintained. 

Since  the  statute  has  provided  that  this  committee  shall  go  out  of 
existence  on  March  1,  1949,  a  greater  duty  falls  to  the  Senate  Com- 
mittee on  Labor  and  Public  Welfare  and  the  House  Committee  on 
Education  and  Labor  to  keep  abreast  of  Labor-management  problems. 
The  committee's  experience  suggests  procedures  for  gaining  informa- 
tion which  we  recommend  to  the  standing  committees.  Many  of  the 
subjects  assigned  to  the  committee  for  study  are  also  being  considered 
by  private  agencies.  For  example,  a  project  of  the  National  Planning 
Association  into  the  causes  of  industrial  peace  has  already  established 
itself  in  its  first  two  reports  as  meriting  the  close  attention  of  any 
student  of  labor-management  relations.  Several  agencies  report  and 
analyze  all  actions  of  the  Government  and  its  administrative  agencies 
in  the  field  of  labor  relations. 

With  so  much  trustworthy  information  available,  a  professional 
staff  member  assigned  to  the  task  should  be  able  to  keep  the  standing 
committee  informed  upon  the  operation  of  the  act  and  alert  it  if  there 
are  developments  which  may  require  full  investigation  by  a  subcom- 
mittee. 


APPENDIX 

Memorandum  Describing  Statutory  and  Delegated  Functions  of  the 

General  CJounsel 

The  statutory  Jurisdiction  of  the  general  counsel  is  defined  as  follows: 
There  shall  be  a  General  Counsel  of  the  Board  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  for  a  term  of  four 
years.  The  General  Counsel  of  the  Board  shall  exercise  generally  supervision 
over  all  attorneys  employed  by  the  Board  (other  than  trial  examiners  and  legal 
assistants  to  Board  members)  and  over  the  officers  and  employees  in  the  regional 
offices.  He  shall  have  final  authority,  on  behalf  of  the  Board,  in  respect  of  the 
investigation  of  charges  and  issuance  of  complaints  before  the  Board,  and  shall 
have  such  other  duties  as  the  Board  may  prescribe  or  as  may  be  provided  by  the 
law. 

I.  CASE  HANOUNG 

A.  Complaint  cases 

General  counsel  has  full  and  final  authority  to  accept  and  investigate  charges 
filed,  to  enter  into  and  approve  informal  settlement  of  charges,  to  dismiss  charges, 
to  determine  matters  concerning  consolidation  and  severance  of  cases  before  com- 
plaint issues,  and  to  issue  complaints  and  notices  of  hearing. 

General  counsel  shall  appear  before  trial  examiners  in  hearings  on  complaint 
and  prosecute  as  provided  in  the  Board's  rules  and  regulations.  After  issuance 
of  intermediate  report  by  the  trial  examiner,  general  counsel  may  file  exceptions 
and  briefs  and  appear  before  the  Board  in  oral  argument,  subject  to  the  Board's 
rules  and  regulations.  General  counsel  shall,  upon  direction  and  in  behalf  of 
the  Board,  seek  compliance  with  the  Board's  orders  and  make  such  compliance 
rejwrts  to  the  Board  as  it  may  from  time  to  time  require. 

General  counsel  will,  upon  direction  and  in  behalf  of  the  Board,  petition  for 
enforcement,  seek  temporary  restraining  orders,  and  resist  petitions  for  review 
of  Board  orders  as  provided  in  section  10  (e)  and  (f )  of  the  act.  The  initiation 
of  proceedings  suggesting  contempt  with  reference  to  any  matters  pertaining 
to  the  enforcement  of  or  compliance  with  any  order  of  Board  will  be  done  only 
upon  direction  of  the  Board  by  general  counsel,  who  will  thereafter  appear  and 
represent  the  Board  in  such  proceedings  in  regular  course.  When  directed  to  do 
so  by  the  Board  the  proceedings  described  immediately  above  will  be  initiated  by 
general  counsel  without  exception.  Successive  proceedings  by  way  of  appeal  or  on 
petition  for  certiorari  will  be  prosecuted  by  general  counsel  in  his  discretion 
unless  directed  to  the  contrary  by  the  Boar4. 

B.  Representation  cases 

General  counsel  is  assigned  and  delegated  full  and  final  authority  and  respon- 
sibility, on  behalf  of  the  Board,  to  receive  and  process  in  accordance  with  the 
act  and  in  accordance  with  such  regulations  as  may  be  prescribed  by  the  Board 
all  petitions  filed  pursuant  to  section  9  of  the  National  Labor  Relations  Act 
as  amended  and  section  203  (c)  of  the  Labor-Management  Relations  Act  of 
1947  when  requested  so  to  do  either  by  the  Board  or  the  Federal  Mediation  and 
Conciliation  Director,  and  section  209  (b)  of  the  above  act;  and  to  enter  into 
consent  election  agreements  in  accordance  with  section  9  (c)  (4)  of  the  act 
subject  to  regulations  prescribed  by  the  Board. 

The  authority  and  responsibility  in  representation  cases  herein  delegated  to 
general  counsel  shall  extend,  subject  to  provisions  of  the  act  and  in  accordance 
with  the  rules  and  regulations  of  the  Board,  to  all  phases  of  the  investigation 
through  the  conclusion  of  the  hearing  provided  for  in  section  9  (c)  and  section  9 
(e)  (if  a  hearing  should  be  necessary  to  resolve  disputed  issues),  but  all  matters 
involving  decisional  action  after  such  hearing  are  reserved  by  the  Board  to 
itself.  In  the  event  a  direction  of  election  should  issue  by  the  Board,  the  author- 
ity and  responsibility  herein  delegated  to  general  counsel  shall  attach  as  to  the 
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conduct  of  the  ordered  election,  the  initial  determination  of  the  validity  of 
challenges  and  objections  to  the  conduct  of  the  election,  and  other  similar  mat- 
ters, except  that  if  appeals  shall  be  taken  from  the  general  counsel's  action  of 
the  validity  of  challenges  and  objections,  such  appeals  will  be  directed  to  and 
decided  by  the  Board  in  accordance  with  such  procedural  requirements  as  it  shall 
prescribe.  If  challenged  ballots  would  not  aftect  results  and  If  no  objections 
are  filed  within  5  days  after  the  conduct  of  a  Board-directed  election  under  the 
provisions  of  section  9  (c)  of  the  act,  general  counsel  is  authorized  on  behalf 
of  the  Board  to  certify  to  the  parties  the  results  of  the  election  in  accordance 
with  regulations  prescribed  by  the  Board. 

Appeals  from  the  refusal  of  general  counsel  to  issue  a  notice  of  hearing  on  any 
petition,  or  from  the  dismissal  by  general  counsel  of  any  petition,  will 
be  directed  to  and  decided  by  the  Board  in  accordance  with  such 
procedural  requirement  as  it  shall  prescribe. 

In  election  petitions  filed  pursuant  to  section  9  (e)  of  the  act,  general 
counsel  shall,  under  the  foregoing  authority  and  responsibility,  conduct  an  appro- 
priate investigation  as  to  the  authenticity  of  the  30-percent  showing  referred 
to  and  upon  making  his  determination  shall  proceed  to  conduct  a  secret  ballot 
and,  if  there  are  no  challenges  or  objections  which  require  a  hearing  on  behalf 
of  the  Board,  certify  the  results  thereof  as  provided  for  in  such  section  with 
appropriate  copies  lodged  in  the  Washington  files  of  the  Board. 

In  conducting  elections  pursuant  to  the  provisions  of  section  9  (e),  general 
counsel  will  be  guided  by  the  provisions  of  State  statutes  governing  restrictions 
on  union-shop  contracts  where  such  contracts  are  prohibited  or  when  their  require- 
ments are  in  excess  of  those  provided  in  the  act,  but  will  not  diminish  the 
requirements  of  the  act. 

C.  Jurisdictional  dispute  cases 

General  counsel  shall  exercise  full  and  final  authority  and  responsibility,  on 
behalf  of  the  Board,  for  the  full  performance  of  all  functions  necessary  to  the 
accomplishment  of  the  provisions  of  section  10  (k)  of  the  act,  but  in  connection 
therewith  the  Board  will,  at  the  request  of  general  counsel,  assign  to  him  for 
the  purpose  of  conducting  the  hearing  provided  for  therein,  one  of  its  staff  trial 
examiners.  This  assignment  and  delegation  of  authority  and  the  assignment 
of  the  trial  examiner  to  the  general  counsel  shall  terminate  with  the  close  of 
the  hearing,  after  which  the  Board  will  assume  full  jurisdiction  over  the  matter 
for  the  purpose  of  deciding  the  issues  in  such  hearing  on  the  record  made  and 
subsequent  hearings,  or  related  proceedings  and  will  rule  upon  any  appeals. 

J).  Injunction  cases 

General  counsel  shall  exercise  full  and  final  authority  and  responsibility,  on 
behalf  of  the  Board,  for  Initiating  and  prosecuting  injunction  proceedings  as 
provided  for  in  section  10  (j)  and  (1). 

n.   BUBPENA8 

As  granted  in  the  act  and  the  Board's  rules  and  regulations,  subpenas  are 
granted  upon  application.  Applications  for  revocations  of  subpenas  issued  in 
connection  with  cases  arising  out  of  charges  filed  under  provisions  of  sections  8 
of  the  act  will  be  ruled  upon  by  the  trial  examiner  or  the  Board.  Applications 
for  revocations  of  subpenas  Issued  in  connection  with  matters  arising  out  of  a 
petition  filed  under  provisions  of  section  9  of  the  act  will  be  ruled  upon  by 

general  counsel. 

Pi-oceedings  for  the  enforcement  of  subpenas  Issued  at  the  Instance  of  the  gen- 
eral counsel  shall  be  Instituted  by  the  general  counsel  where,  in  his  opinion,  such 
proceedings  are  necessary  and  desirable.  Proceedings  for  the  enforcement  of 
subpenas  issued  at  the  instance  of  private  parties  shall  be  Instituted  by  the  general 
counsel  In  the  name  of  the  Board  but  on  relation  of  such  private  party  who 
requested  the  subpena,  and  the  responsibility  for  the  prosecution  of  the  petition 
for  enforcement  shall  rest  upon  the  private  party  on  whose  relation  the  suit 
was  instituted. 

ni.   BULE8  AND  REGULATIONS 

Procedural  and  operational  regulations  for  the  conduct  of  the  Internal  business 
of  the  Board  within  the  area  that  is  under  the  supervision  and  direction  of 
general  counsel  will  be  prepared  and  promulgated  by  the  general  counsel. 
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Agreements  affecting  any  of  the  States  or  Territories  as  contemplated  in 
section  10  (a)  of  the  act  shall  be  negotiated  by  general  counsel  but  without 
authority  to  commit  the  Board  in  any  respect  until  and  unless  the  Board  and  the 
general  counsel  shall  join  with  the  appropriate  authorities  of  the  State  or 
Territory  affected  in  the  execution  of  such  agreement. 

V.   LIAISON   WITH   OTHEB  GOVERNMENTAL  AGENCIES 

There  Is  assigned  and  delegated  to  general  counsel  full  and  final  authority  and 
responsibility,  on  behalf  of  the  Board,  to  maintain  appropriate  and  adequate 
liaison  and  arrangements  with  the  ofllce  of  the  Secretary  of  Labor  with  reference 
to  the  reports  required  to  be  filed  pursuant  to  section  9  (f )  and  (g)  of  the  act 
and  availability  to  the  Board  and  general  counsel  of  the  contents  thereof. 

General  counsel  Is  delegated  and  assigned  the  authority  and  responsibility  to 
maintain  appropriate  and  adequate  liaison  with  the  Federal  Mediation  Board 
with  respect  to  any  functions  that  may  be  performed  In  connection  with  the  provi- 
sions of  section  203  (c)  of  the  act,  and  with  the  latter  Board  and  any  other 
necessary  Governmental  agency  with  respect  to  functions  which  may  be  performed 
in  connection  with  the  provisions  of  section  203  (c)  of  the  act,  and  with  the  latter 
Board  and  any  other  necessary  governmental  agency  with  respect  to  functions 
which  may  be  performed  in  connection  with  the  provisions  of  section  209  (b)  of 
the  act.  Likewise,  general  counsel,  on  behalf  of  the  Board,  shall  maintain 
appropriate  and  adequate  liaison  with  the  Department  of  Justice  in  connection 
with  the  functions  of  the  latter  under  the  provisions  of  section  208  of  the  act, 
particularly  with  respect  to  obtaining  uniformity  on  the  question  of  asserting 
jurisdiction. 

VI.   ANTICOMMUNIST  AFFIDAVITS 

There  is  assigned  and  delegated  to  general  counsel  full  and  final  authority 
and  responsibility,  on  behalf  of  the  Board,  to  receive  the  affidavits  required  under 
section  9  (h)  of  the  act,  to  maintain  an  appropriate  and  adequate  file  thereof,  and 
to  make  available  to  the  public,  on  such  terms  as  he  may  prescribe,  appropriate 
information  concerning  such  affidavits,  but  not  to  make  such  files  open  to 
unsupervised  inspection. 

Vn.    MISCELLANEOUS    LITIGATION    INVOLVING    BOARD    AND/OR    OFFICIALS 

General  counsel  shall  have  the  duty  and  responsibility  to  appear  in  any  court 
on  behalf  of  the  Board  to  represent  the  Board  or  any  of  its  or  the  general  counsel's 
agents  unless  directed  otherwise  by  the  Board. 

VIII.   PERSONNEL 

In  order  to  better  insure  the  effective  exercise  of  the  delegated  duties  and  re- 
sponsibilities described  above,  general  counsel  subject  to  applicable  laws  and 
the  rules  and  regulations  of  Civil  Service  Commission,  is  delegated  full  and  final 
authority  on  behalf  of  the  Board  over  the  selection,  retention,  transfer,  promotion, 
demotion,  discipline,  discharge  and  in  all  other  respects,  of  all  personnel  engaged 
in  the  field  and  in  the  Washington  office  (other  than  trial  examiners;  legal 
assistants  to  Board  members;  the  personnel  In  the  Information  Division,  the 
Solicitor  of  the  Board  and  personnel  In  his  office ;  the  executive  secretary  oif  the 
Board  and  personnel  In  his  office,  including  the  Order  Section ;  and  personnel  en- 
gaged in  assisting  the  executive  secretary  in  carrying  out  his  duties ;  and  secre- 
tarial, stenographic,  and  clerical  employees  assigned  exclusively  in  the  work  of 
the  members  and  the  office  of  the  executive  secretary ) .  In  connection  with  and 
In  order  to  effectuate  the  foregoing,  general  counsel  is  authorized  to  execute 
such  necessary  requests,  certifications,  and  other  related  documents  on  behalf 
of  the  Board  as  may  be  needed  from  time  to  time  to  meet  the  requirements  of 
Civil  Service  Commission,  the  Bureau  of  the  Budget,  or  any  other  governmental 
agency. 

Included  In  the  Washington  personnel  over  whom  the  general  counsel  has 
full  and  final  authority  as  definetl  above,  are  those  engaged  in  administrative 
functions,  such  as  i)ersonnel  actions,  budget,  accounting,  library,  telephone  service, 
procurement  and  allocation  of  space,  mall  files,  messengers,  pay  rolls,  and  such 
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other  functions  as  normally  fall  within  the  accepted  term  "housekeeping  : 
Provided,  hoioever.  That  such  authority  shall  he  exercised  with  respect  to  indi- 
viduals directly  and  primarily  engage<l  in  personnel  or  hudget  functions  only  with 
the  concurrence  of  the  Board.  General  counsel  will,  however,  provide  such 
of  the  ahove  services  as  are  required  by  the  Board  in  the  conduct  of  its  adminis- 
trative business  at  all  times  so  as  to  meet  tlie  requirements  of  the  Board. 

IX 

To  the  extent  that  the  above-described  duties,  powers,  and  authority  rest  by 
statute  with  the  Board,  the  foregoing  statement  constitutes  a  delegation  of  such 
duties,  powers,  and  authority  whether  or  not  so  specified. 


Opinion  of  Department  or  Justice  on  Contract  Check-off  Clauses  Under 

Taft  Act 

Department  of  .Tustice. 
Washington,  May  13,  19^8. 

Hon.  William  S.  Tyson, 

Solicitor,  Department  of  Labor,  Washington,  D.  C. 

Dear  Mr.  Tyson  :  I  refer  to  your  letter  of  ^lay  6,  1948,  requesting  our  views 
on  certain  questions  arising  under  the  provisions  of  subsection  (c)  of  section 
302,  title  III,  of  the  Labor  Management  Relations  Act  of  1047.  ^     ,     ,  ,     ^ 

I  enclose  a  memorandum  dated  May  13,  1948,  directed  to  me  by  the  Assistant 
Attorney  General  in  charge  of  the  Criminal  Division.  I  agree  with  the  views 
therein  expressed. 

Sincerely  yours,  „^   ,,, 

George  T.  Washington, 

Assistant  Solicitor  General. 
Enclosure. 


May  13, 1948. 
Questions  raised  by  the  Solicitor  of  the  Department  of  Labor  regarding  section 

302  of  the  Labor  Management  Relations  Act  of  1947. 
George  T.  Washington, 

Assistant  Solicitor  General, 

T.  Vincent  Quinn, 

Assistant  Attorney  General: 

This  refers  to  your  memorandum  of  May  10,  1948,  attaching  a  letter,  dated 
May  6,  1948.  addressed  to  you  by  William  S.  Tyson,  Solicitor  of  the  Department 
of  Labor,  in  which  he  raises  two  questions  under  section  302  (c)  of  the  Labor 
Management  Relations  Act  of  1947  with  respect  to  certain  types  of  check-off 
authorizations  by  union  employees.  Mr.  Tyson  states  that  It  would  be  In  the 
best  interest  of  industrial  peace  and  the  stability  of  industrial  relations  to  put 
at  rest  uncertainties  which  may  exist  at  this  time  concerning  the  application  of 
section  302  (c)  and  which  may  impede  the  orderly  and  successful  carrying  on 
of  collective-bargaining  negotiations.  You  request  an  expression  of  our  views 
with  respect  to  the  questions  raised.  ^    ^    ^     m 

The  factual  situation  involved  herein  relates  to  a  proposed  form  of  check-off 
authorization  which  is  being  considered  by  a  large  International  union  and  a 
large  manufacturing  corporation.  The  check-off  authorization  addressed  to  the 
employer  and  to  be  signed  by  the  employee  reads  as  follows :  ,,  ,       ^ 

"I  hereby  assign  to  Local  Union  No. , International  Union,  from 

any  wages  earned  or  to  be  earned  by  me  as  your  employee,  the  sum  of  $ per 

month  and  initiation  fees  and  assessments,  or  such  amount  as  may  hereafter  be 
established  by  the  union  and  become  due  to  it,  as  my  membership  dues  in  said 

union.  ^  ^    ^  * 

"I  authorize  and  direct  you  to  deduct  such  amounts  from  my  first  pay  for 

each  month  and  to  remit  the  same  to  the  Union. 

"This  assignment,  authorization,  and  direction  shall  become  operative  con- 
temporaneous with  the  effective  date  of  the  new  collective  bargaining  agreement 
between  the  Employer  and  the  Union  which  shall  succeed  the  current  collective 
agreement  between  the  same  parties. 
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**This  assignment,  authorization,  and  directive  shall  be  irrevocable  for  the 
period  of  one  (1)  year,  or  until  the  termination  of  the  said  new  collective  agree- 
ment between  the  Employer  and  the  Union,  whichever  occurs  sooner;  and  I 
agree  and  direct  that  this  assignment,  authorization,  and  direction  shall  be 
automatically  renewed,  and  shall  be  irrevocable  for  successive  periods  of  one 
(1)  year  each  or  for  the  period  of  each  succeeding  applicable  collective  agree- 
ment between  the  Employer  and  the  Union,  whichever  shall  be  shorter,  unless 
written  notice  is  given  by  me  to  the  Employer  and  the  Union  not  more  than 
twenty  (20)  days  and  not  less  than  ten  (10)  days  prior  to  the  expiration  of 
each  period  of  one  ( 1 )  year,  or  of  each  applicable  collective  agreement  between 
the  Employer  and  the  Union,  whichever  occurs  sooner. 

"This  authorization  is  made  pursuant  to  the  provisions  of  section  302  (c) 
of  the  Labor  Management  Relations  Act  of  1947  and  otherwise." 

The  constitution  of  the  union  which  desires  to  utilize  this  form  of  check-off 
authorization  has  contained,  from  November  1947,  the  following  provision : 

"Membership  dues  shall  include  the  following  financial  obligations  due  and 
owing  by  a  member  or  applicant  for  membership : 

**(a)  Initiation  of  reinstatement  fees,  as  the  case  may  be. 

"(ft)  Monthly  fees  (hereinafter  referred  to  as  'dues'  or  'monthly  dues'). 

"(c)  Special  fees  (hereinafter  referred  to  as  'assessments')  levied  by  the 
international  union  or  any  of  its  subordinate  bodies  in  accordance  with  the 
provisions  of  the  international  union." 

Section  302  of  the  Labor  Management  Relations  Act  reads,  in  pertinent  part, 
as  follows : 

"(a)  It  shall  be  unlawful  for  any  employer  to  pay  or  deliver,  or  to  agree  to 
pay  or  deliver,  any  money  or  thing  of  value  to  any  representative  of  any  of  his 
emplfllyees  who   are   employed   in  an   industry   affecting  commerce. 


«<i 


(c)  The  provisions  of  this  section  shall  not  be  applicable  *  ♦  ♦  (4)  with 
respect  to  money  deducted  from  the  wages  of  employees  in  payment  of  member- 
ship dues  in  a  labor  organization :  Provided :  That  the  employer  has  received  from 
each  employee,  on  whose  account  such  deductions  are  made,  a  written  assignment 
which  shall  not  be  irrevocable  for  a  period  of  more  than  one  year,  or  beyond  the 
termination  date  of  the  applicable  collective  agreement,  whichever  occurs 
sooner;     *     ♦     ♦." 

The  first  question  raised  by  Mr.  Tyson  is  as  follows : 

Does  the  term  ''membership  dues'*  in  section  302  (c)  of  the  act  include  initiation 
fees  and  assessments  as  xcell  as  regular  periodic  dues,  particularly  where  the  union 
constitution  provides  that  such  fees  and  assessments  are  included  in  the  term 
**memberhip  dues.'' 

This  identical  question  was  presented  by  the  Criminal  Division  as  the  result 
of  the  national  bituminous  coal  wage  agreement  of  1947  which  contained  a  pro- 
vision for  the  check-off  of  membership  dues,  including  initiation  fees  and  assess- 
ments of  the  United  Mine  Workers  of  America  and  its  various  subdivisions,  as 
authorized  and  approved  by  the  international  union,  UMWA.  In  a  memorandum, 
dated  July  10,  1947,  we  furnished  the  Attorney  General  with  our  views  on  this 
question,  stating  that  initiation  fees  and  assessments,  being  incidents  of  mem- 
bership, should  be  considered  as  falling  within  the  classification  of  "membership 
dues."    We  are  still  of  this  view. 

The  second  question  raised  by  Mr.  Tyson  is  as  follows : 

Does  section  302  (c)  prohibit  an  employer  from  honoring  a  icritten  check-off 
authorization  signed  by  an  employee  which  provides  that  it  may  be  revoked  at  the 
end  of  each  year  within  a  designated  period  prior  to  the  end  of  the  year,  but  if  not 
so  revoked  shall  continue  to  be  irrevocable  from  year  to  year  until  revoked  during 
the  period  designated  for  annual  revocationf 

The  proposed  form  of  authorization  follows  the  language  of  subsection  (c)  (4) 
of  section  302,  with  the  additional  proviso  that  the  authorization  "shall  be  auto- 
matically renewed."  In  addition  to  the  provision  for  revocation  by  the  employee 
at  the  end  of  each  successive  year,  authorization  would  automatically  continue 
if  written  notice  of  revocation  is  not  given  the  employer  by  the  employee. 

The  question  whether  the  incorporation  of  an  automatic  renewal  provision  in 
the  proposed  form  of  authorization  would  be  in  violation  of  section  302  (c)  (4)  is 
properly  a  matter  for  judicial  Interpretation.  The  legislative  history  of  this  act 
indicates  that  the  main  purpose  of  subsection  (c)    (4)  was  that  the  check-off 
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authorization  be  given  by  the  employee  in  writing,  and,  further,  that  such  authori- 
sation "shall  not  be  irrevocable"  for  a  period  of  more  than  one  year,  or  beyond 
the  termination  date  of  the  applicable  collective  agreement,  whichever  occurs 
sooner."  Even  with  the  automatic  renewal  provision,  the  proposed  form  or 
authorization  does  not  appear  to  be  "irrevocable  for  a  period  of  more  than  one 
year  "  In  view  of  this,  we  are  of  the  opinion  that  the  check-off  under  the  proposed 
form  of  authorization  would  not  appear  to  constitute  a  willful  violation  of  sub- 
section (c)  (4),  and,  further,  a  case  arising  under  this  set  of  facts  should  not  be 
considered  an  adequate  basis  for  prosecution. 


May  6,  1W8. 

Mr.  George  Washington,  „    ^-     .      oc  n  /^ 

Assistant  Solicitor  Oeneral,  Department  of  Justice,  Washmgion  25,  U.  c. 
Dear  Mr.  Washington  :  The  Department  of  Labor  has  been  asked  to  ^urnjsh 
the  answers  to  a  number  of  important  questions  which  have  a  risen  ^der  the 
provisions  of  subsection  (c)  of  section  302,  title  III.  Labor  Management  Relations 
Act  1947,  relating  to  the  legality  of  certain  types  of  check-off  authorizations  by 
union  employees.  The  Department  of  Labor  is  not,  of  course,  authorized  to  under- 
take to  give  any  definitive  intei-pretation  of  the  statutory  provision  in  question. 
It  feels,  however,  that  it  would  be  in  the  best  interests  of  industrial  peace  and  the 
stability  of  industrial  relations  to  put  at  rest  uncertainties  which  may  exist  at 
this  time  concerning  its  application,  and  which  may  impede  the  orderly  and 
successful  carrying  on  of  collective  bargaining  negotiations.  -„m„-i 

The  questions  to  which  I  have  referred  have  arisen  m  the  following  factual 
situation.  A  large  international  union  and  a  large  manufacturing  ^OHwration 
are  considering  a  form  of  check-off  authorization  addressed  to  the  employer,  to  De 
signed  by  the  employee,  which  reads  as  follows : 

"I  hereby  assign  to  Local  Union  No. , International  Union,  from 

any  wages  earned  or  to  be  earned  by  me  as  your  employee,  the  sum  of  $— --- 
per  month  and  initiation  fees  and  assessments,  or  such  amount  as  may  thereafter 
be  established  by  the  union  and  become  due  to  it,  as  my  membership  dues  in  said 
union.  I  authorize  and  direct  you  to  deduct  such  amounts  from  my  first  pay  for 
each  month  and  to  remit  the  same  to  the  Union.         ^  „  ^  „*u.«  «^« 

"This  assignment,  authorization,  and  direction  shall  become  operati^e  con- 
temporaneous with  the  effective  date  of  the  new  collective  agreement  between  the 
Employer  and  the  Union  which  shall  succeed  the  current  collective  agreement 

*^^'TWs  i^ssignmen^lufhorization,  and  direction  shall  be  irrevocable  for  the 
Beriod  of  one  (1)  year,  or  until  the  termination  of  the  said  new  collective  agree- 
ment  between  the  Employer  and  the  Union,  wliicliever  occurs  sooner ;  and  I  agree 
and  direct  that  this  assignment,  authorization,  and  direction  shall  be  auto- 
matically renewed,  and  shall  be  irrevocable  for  successive  periods  of  one  (1)  year 
each  or  for  the  period  of  each  succeeding  applicable  collective  agreement  between 
the  Employer  and  the  Union,  whichever  shall  be  shorter,  unless  written  notice 
is  given  by  me  to  the  Employer  and  the  Union  not  more  than  twenty  (20)  days 
and  not  less  than  ten  (10)  days  prior  to  the  expiration  of  each  period  of  one  (1) 
year,  or  of  each  applicable  collective  agreement  between  the  Employer  and  the 
Union,  whichever  occurs  sooner.  om  /«\  «# 

"This  authorization  is  made  pursuant  to  the  provisions  of  section  302  (c)  of 
the  Labor-Management  Relations  Act  of  1947  and  otherwise  '*  ^    u    i,    * 

The  constitution  of  the  union  which  desires  to  utilize  this  form  of  check-off 
authorization  has  contained,  from  November  1947,  the  following  provision : 

"Membership  dues  shall  include  the  following  financial  obligations  due  and 

owing  by  a  member  or  applicant  for  membership : 

"(a)  Initiation  or  reinstatement  fees,  as  the  case  may  be. 

"(b)  Monthly  fees  (hereinafter  referred  to  as  'dues'  or  'monthly  dues  ). 

"(c)   Special  fees  (hereinafter  referred  to  as  'assessments')  levied  by  the 

international  union  or  any  of  its  subordinate  bodies  in  accordance  with  the 

provisions  of  the  international  union."  /^x     *  «,^ 

In  view  of  the  criminal  penalties  which  are  imposed  in  subsection  (d)  ^}  ^ 

tion  302  for  violation  of  subsection  (c)  of  section  302,  and  which  are  applicable 

to  employers  as  well  as  to  unions  and  their  officers,  the  negotiating  parties  are 

hesitant  about  adopting  it  unless  they  can  be  reasonably  certain  of  freedom  from 

criminal  liability  in  doing  so.    The  legality  of  the  proposed  type  of  check-off 


authorization  is  not  only  of  great  importance  to  the  immediate  parties  con- 
cerned, but  has  an  important  bearing  on  negotiations  throughout  the  country  *>e- 
tween  numerous  labor  organizations  and  employers.  ^    ^      .,    . 

I  realize  that  ordinarily  such  a  matter  is  properly  for  the  courts  to  decide  in 
appropriate  proceedings  under  section  302  (d)  of  the  act.  It  may  be,  however, 
that  the  enforcement  policy  of  the  Department  of  Justice  is  sufflcientiy  crystallized 
at  this  time  to  permit  you  to  express  an  opinion  as  to  the  following  two  questions, 
which  appear  to  be  among  the  more  important  that  have  been  raised. 

1.  Does  the  tenn  "membership  dues''  in  section  S02  (c)  of  the  act  include  tmtta- 
tion  fees  afid  assessments  as  well  as  regular  periodic  dues,  particularly  where  the 
union  constitution  provides  that  such  fees  and  assessments  are  included  m  th6 
term  '^membership  dues."  .^^1.1. 

2.  Does  section  302  (0)  prohibit  an  employer  from  honortng  a  written  checkr 
off  authorization  signed  by  an  employee  which  provides  that  it  may  be  revoked  at 
the  end  of  each  year  within  a  designated  peHod  prior  to  the  end  of  the  year,  hut 
if  not  so  revoked  shall  continue  to  be  irrevocable  from  year  to  year  until  revoked 
during  the  period  designated  for  annual  revocation. 

As  indicated  above,  I  believe  that  your  opinion  on  these  two  questions  would 

do  much  to  assist  in  settling  difficult  labor-management  controversies  and  to 

remove  significant  causes  of  industrial  unrest 

Very  truly  yours,  ^  ^  ^ 

William  S.  Tyson, 

Solicitor  of  Labor. 


Department  of  Jubticb, 
Office  of  the  ArnmNEY  General, 

December  IS,  1948. 

The  honorable  the  Secretary  of  Labor. 

My  Dear  Mr.  Secretary:  I  refer  to  your  letter  of  December  10,  1948,  with 
reference  to  the  proposed  trust  agreement  and  labor  agreement  which  have  be«i 
under  negotiation  in  the  phonograph-recording  industry,  and  enclosing  a  memo- 
randum of  the  Solicitor  of  your  Department  concerning  their  legality  under 
the  Labor-Management  Relations  Act,  1947. 

The  memorandum  examines  in  some  detail  the  terms  of  these  agreements, 
and  gives  particular  consideration  to  the  prohibition  in  section  302  of  the 
Labor-Management  Relations  Act,  1947,  against  payments  to  a  "representative*' 
of  employees.     Tour  Solicitor  concludes : 

"If  the  trustee  should  in  fact  become  a  representative  of  employees  by 
his  own  actions,  it  would,  of  course,  be  a  breach  of  the  trust  agreement 
In  this  connection  I  am  informed  that  the  recording  companies  have  already 
indicated  their  choice  of  a  trustee,  who  from  the  information  available 
appears  to  be  an  individual  unaffiliated  with  the  Federation  capable  of 
discharging  his  duties  impartially  and  effectively. 

"Under  all  the  circumstances  it  is  my  opinion  that  the  trust  agreement 
does  not  conflict  with  the  Labor-Management  Relations  Act  1947." 
I  think  we  are  entitled  to  assume  that  these  agreements  will  be  carried  out 
in  good  faith,  according  to  their  terms.    On  that  assumption,  and  on  the  basis 
of  the  careful  consideration  which  has  been  given  to  the  matter  in  this  Depart- 
ment as  well  as  in  the  Department  of  Labor,  I  am  prepared  to  express  my 
agreement  with  the  conclusions  reached  by  your  Solicitor. 
With  kind  personal  regards, 

Sincerely  yours,  ^ 

Tom  C.  Ch^ARK,  Attorney  (General. 


December  10,  1948. 
The  honorable  the  Attorney  General. 

My  Dear  Mr.  Attorney  General:  This  is  in  reference  to  our  recent  con- 
versations and  the  discussions  of  members  of  our  Departments,  concerning  the 
proposed  trust  agreement  and  labor  agreement  which  have  been  under  negotia- 
tion in  the  phonograph-recording  industry.  I  understand  that  the  parties  have 
placed  the  situation  before  you,  just  as  they  have  with  me,  in  an  effort  to 
receive  guidance  as  to  the  legality  of  the  trust  agreement  under  section  302 
of  the  Labor  Management  Relations  Act,  1947. 


108 


LABOR-MANAGEMENT   RELATIONS 


I  realize  that  it  is  hardly  possible  for  you,  as  Attorney  General,  to  give  a 
definite  or  final  answer  at  this  time  with  regard  to  the  many  questions  arising 
imder  section  302.  However,  I  think  it  is  in  the  interest  of  good  labor  relations 
for  me  to  write  to  you  at  this  time  to  submit  to  you  the  views  of  the  Solicitor  of 
Labor  so  that  I  may  have  your  advice  as  to  conclusions  he  has  reached. 

The  trust  agreement  referred  to,  a  copy  of  which  is  attached,  provides  for 
the  payment  by  the  employers  in  question  to  a  trustee  of  certain  percentages 
of  the  sales  price  of  phonograph  records  produced  by  employees  who  are  union 
members  during  the  periods  between  September  20,  1943,  and  December  31, 
1947,  and  between  October  1,  1948,  and  I>ecember  31,  1953.  The  trustee  is  to 
expend  the  funds  so  collected  on  musical  performances  where  no  admission  fee 
is  to  be  charged  and  without  any  profit  to  the  trust  fund,  in  connection  with 
patriotic,  charitable,  educational,  and  similar  programs.  The  purpose  of  the 
fund  is  to  provide  employment  for  unemployed  instrumental  musicians,  whether 
or  not  members  of  the  union,  and  thereby  promote  appreciation  of  instrumental 
music  by  the  general  public. 

You  will  note  that  the  trust  agreement  provides  that  the  trustee  is  to  be  desig- 
nated by  the  recording  companies,  and  successor  trustees  are  to  be  selected  by 
the  Secretary  of  Labor.  In  the  event,  however,  that  applicable  laws  in  the  future 
should  not  prevent  such  action,  the  president  of  the  union  may  then  designate 
the  successor  trustee.  The  union  is  given  certain  limited  rights  and  privileges 
with  respect  to  the  administration  of  the  trust  agreement,  sometimes  alone  and 
sometimes  in  connection  with  other  organizations  as  provided  by  paragraph  3, 
subsection  (c),  clauses  (iv)  and  (v)  of  the  agreement.  Of  principal  importance 
is  clause  (v),  which  requires  union  certification  as  to  services  received  or  con- 
tracted for  prior  to  any  disbursement  by  the  trustee. 

In  the  light  of  the  agreement  and  the  accompanying  explanatory  documents, 
the  question  which  appears  to  require  consideration  is  whether  the  trustee  to  be 
created  by  the  agreement  is  a  representative  of  employees  within  the  meaning 
of  subsections  (a)  and  (b)  of  section  302,  Lab<ir-M;inagement  Relations  Act, 
1947.  The  Solicitor  of  Labor,  In  a  memorandum  which  1  attach,  has  concluded 
that  this  question  should  be  answered  in  the  negative. 

I  would  appreciate  such  views  as  you  may  wish  to  express  In  this  matter. 
Respectfully, 

MaI^RICE  J.  TOBIN, 

Secretary  of  Labor. 

Attachment. 

memorandum 

December  10, 1948. 
To :  The  Secretary. 
From:  William  S.  Tyson,  Solicitor. 

Subject :  Trust  agreement  and  labor  agreement  between  certain  phonograph- 
recording  companies  and  a  trustee. 

You  have  requested  my  opinion  as  to  the  legality,  under  the  Ijabor-Manage- 
ment  Relations  Act,  1947,  of  a  proposed  trust  agreement  to  be  entered  into  between 
certain  phonograph-recording  companies  and  a  trustee  as  part  consideration  for 
the  execution  of  a  labor  agreement  between  these  companies  and  tlie  American 
Federation  of  Musicians. 

The  agreeent  provides  for  the  payment  by  the  recording  companies  to  the 
trustee  of  certain  percentages  of  the  sales  price  of  phonograph  records  produced 
by  members  of  the  American  Federation  of  Musicians  between  September  20, 
1943,  and  December  31,  1947,  and  between  October  1,  1948.  and  December  31. 
1953  (par.  2).  The  trustee  is  to  expend  the  .sums  so  collected  in  arranging  and 
organizing  the  presentation  of  personal  performances  by  Instrumental  musicians 
in  areas  throughout  the  United  States  and  Canada  in  which  various  local  unions 
of  the  federation  have  jurisdiction.  Such  performances  are  to  be  rendered  on 
such  occasions  and  at  such  times  and  places,  in  connection  with  patriotic,  chari- 
table, educational,  and  similar  programs,  without  any  profit  to  the  trust  fund, 
as  in  the  judgment  of  the  trustee  will  contribute  to  the  public  knowledge  and 
appreciation  of  music  (par.  3).  According  to  a  memorandum  accompanying  the 
trust  agreement,  its  underlying  purpose  is  to  provide  employment  for  unemployed 
musicians,  whether  or  not  members  of  the  federation. 

The  trustee  Is  to  be  designated  by  the  recording  companies  collectively,  and 
successor  trustee  are  to  be  appointed  by  the  Secretarv  of  Labor  of  the  United 
States.  Furthermore,  it  is  specifically  provided  that  the  trustee  shall  not  be  a 
representative  of  labor,  or  of  any  union  or  of  employees,  within  the  meaning  of 
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section  302  (b)  of  the  Labor-Management  Relations  Act,  1947.  It  is  further 
stated  to  be  the  purpose  and  intent  of  the  parties  that  the  trustee  shall  not  act 
as  a  representative  of  either  the  federation  or  any  of  its  members,  and  neither 
the  federation  nor  any  employees  of  the  recording  companies  are  given  anv  rights 
with  respect  to  the  selection  of  the  trustee.  If,  however,  the  Labor-Management 
Relations  Act,  1947,  should  be  repealed,  or  amended,  or  otherwise  changed  so  as 
to  permit  such  action,  then,  and  only  then,  may  the  president  of  the  federation 
designate  the  successor  trustee  (par.  6  (c)).  Other  provisions  of  the  agree- 
ment will  be  discussed  below  so  far  as  they  are  relevant. 

Subsection  302  (a)  of  the  Labor-Management  Relations  Act,  1947,  prohibits 
any  employer,  under  threat  of  criminal  penalties,  to  make  any  payment  of  money 
to  any  "representative  of  his  employees."  Subsection  302  (b)  'makes  it  a  like 
offense  for  a  "representative  of  any  employees"  to  receive  any  money  from  the 
employer.  The  basic  question  raised  by  the  trust  agreement  is  whether  the 
trustee  is  a  "representative"  of  the  employees  of  the  recording  companies  within 
the  meaning  of  subsections  302  (a)  and  302  (b)  of  the  act.  Because  the  con- 
clusion reached  herein  it  is  not  necessary  to  consider  whether  the  trust  agreement 
provides  for  administration  of  the  trust  fund  in  a  manner  in  conformity  with 
the  procedures  laid  down  for  i)ermissible  payments  to  employee  representatives 
under  section  302  (c)  (5)  of  the  act. 

In  using  the  term  "representative"  in  section  302,  it  is,  of  course,  clear  that 
Congres.^  had  unions  or  union  agents  foremost  in  mind  (Congressional  Record, 
May  7,  1947,  p.  4805;  May  8,  1947,  p.  4876).  Aside  from  the  limited  meaning  of 
the  term  indicated  by  the  legislative  history,  it  would  not  in  any  event  seem 
that,  under  the  trust  agreement,  there  can  be  any  question  that  the  trustee  is 
not  a  representative  of  employees.  The  trustee  is  designated  in  the  first  instance 
by  employers,  not  by  employees  or  representatives  of  employees.  The  trust  agree- 
ment, in  specifically  stating  that  the  trustee  shall  not  represent  labor,  or  unions 
or  employees,  would  seem  not  only  to  preclude  the  appointment  of  a  representa- 
tive of  employees  or  a  union  agent  as  trustee,  but  also  to  require  the  trustee  to 
refrain  at  all  times  from  representing  employees  in  cari-ylng  out  the  trust  agree- 
ment. Since  the  union  is  given  sole  power  to  appoint  the  trustee  only  after  the 
Labor-Management  Relations  Act,  1J)47,  is  repealed  or  so  revised  as*  to  permit 
such  appointment,  no  question  could  be  raised  concerning  this  provision,  at  least 
so  long  as  section  302  i*emains  in  its  present  form. 

The  federation  does,  of  course,  have  a  very  definite  interest  in  and  relation 
to  the  trust  agreement  and  the  operations  of  the  trustees.  It  is  well  to  note, 
for  example,  that  the  trustee  must  consult  the  federation,  among  other  groups 
and  organilzatlon,  which  are  entitled  to  advise  him.  Also  before  making  any 
disbursements  the  trustee  must  receive  the  certification  by  the  federation  that 
services  have  been  received  or  contracted  for,  subject  to  the  very  real  limitation 
that  such  certification  shall  not  be  withheld  unreasonably,  and  the  trustee  must 
furnish  the  federation,  as  well  as  the  recording  companies,  with  a  semiannual 
statement  and  report.  Moreover,  a  proposed  labor  agreement,  to  be  entered  into 
between  the  same  recording  companies  and  the  federation,  provides  that  the 
trust  agreement  is  one  of  the  considerations  for  the  labor  agreement  and  that  it 
is  the  intent  of  the  parties  that  either  both  agreements,  or  no  agreement,  shall 
be  executed. 

The  above  indications  of  the  relationship  of  the  federation  to  the  trust  agree- 
ment do  not,  however,  affect  the  independence  of  the  trustee,  who  is  directed  to 
perform  his  functions  "on  the  sole  basis  of  the  public  interest"  and  can  accept 
only  such  advice  as  is  consistent  with  his  duty  not  to  represent  employees.  With 
respect  to  union  certification  prior  to  disbursement,  it  is  believed  that  this  device 
is  merely  to  prevent  erroneous  payments.  Actually  it  inures  mainly  to  the  benefit 
of  the  trustee  and  his  power  to  override  any  unreasonable  conduct  of  the  federa- 
tion clearly  removes  the  latter  from  any  position  of  control  over  his  activities. 
Similarly,  the  fact  that  the  federation  must  be  kept  informed  of  the  trustee's 
operations  through  a  semiannual  statement  and  report  does  not  give  tlie  federa- 
tion a  right  of  control  over  such  operations. 

As  to  the  provisions  of  the  proposed  labor  agreement,  it  would  seem  quite  ap- 
propriate for  them  to  be  conditioned  upon  the  signing  of  the  trust  agreement,  in 
view  of  the  very  real  interest  of  the  federation  in  the  latter.  This  interest  in 
achieving  the  salutary  purpose  of  providing  dignified  employment  for  artists  who 
might  otherwise  be  unemployed  does  not  indicate  that  the  federation  controls 
the  trustee  or  that  the  trustee  represents  employees  where  the  trust  agreement 
si)ecifically  provides  against  such  control  or  representation. 
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Tf  th»  trnstw"  should  In  fact  become  a  representative  of  employees  by  his  own 
acUon  it  wouW  of  cour"  ,  te  a  breach  of  the  trust  agreement  !»  this  connec- 
Uon'am  iSfom^  that  the  recording  companies  have  already  indicated  their 
choici  o?a  traatee  who  from  the  information  available  aPPears  to  be  an  in- 
»a?  unaffliated  ^th  the  federation  capable  of  discharging  his  duties  im- 

•"u^de?  ir^K'cSm.tances  it  Is  my  opinion  that  the  trust  agreement  does 
not  conflict  with  the  Labor-Management  Relations  Act,  1»47. 
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